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In the Court of Appeals of the District of Columbia. 


The Mercantile Trust Co. et al., Appellants,) 

m V No. 1180. 

Melville D. Hensey et al. i 


a Supreme Court of the District of Columbia. 

Melville D. Hensey, Frederick Mertens, 
and Park Agnew, Trading as Mertens & 

Agnew, Complainants, 

vs. 

The Mercantile Trust Company, a Cor- V No. 22483. In Equity, 
poration; Percy H. Russell and Hayden 
Johnson, Trustees; Brainard H. Warner, 

Clarence B. Rheem, Samuel Ross, Thomas 
R. Riley, and Bates Warren, Defendants., 

United States of America, 1 . 

District of Columbia, { ' . 

Be it remembered that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: . 

1 Bill for Injunction. 

Filed July 23,1901. 

In the Supreme Court of the District of Columbia. 

Melville D. Hensey, Frederick Mertens, ' 
and Park Agnew, Trading as Mertens & 

Agnew, Complainants, 

vs. 

The Mercantile Trust Company, a Corpo- [-Equity. No. 22483 
ration; Percy H. Russell and Hayden • 

Johnson, Trustees; Brainard H. Warner, 

Clarence B. Rheem, Samuel Ross, Thomas 
R. Riley, and Bates Warren, Defendants. , 

In the Supreme Court of the District of Columbia, Holding a Special 

Term in Equity. 

Your complainants respectfully state : 

1. That they are citizens of the United States and residents of the 
District of dolumbia, except the complainant Park Agnew, who is 
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a resident of the city of Alexandria, State of Virginia, and bring 
this suit in their own rights, as will hereinafter be made to appear. 

2. The defendant The Mercantile Trust Company is a corpora¬ 
tion having its principal place of business at the city of Pittsburg, 
State of Pennsylvania, with a branch place of business at 913 G 
street northwest, in the city of Washington, District of Columbia, 
and is sued as the beneficiar}^ under a certain deed of trust herein¬ 
after referred to; that the defendants Percy H. Russell and Hayden 
Johnson are citizens of the United States and residents of the Dis¬ 
trict of Columbia, and are sued as trustees under the deed of trust 
hereinafter referred to; that the defendants Brainard H. Warner, 
Clarence B. Rheem, Samuel Ross, Thomas R. Riley, and Bates 
Warren are citizens of the United States and residents of the Dis¬ 
trict of Columbia, and are sued as will hereinafter be made to ap¬ 
pear. 

3. That heretofore, to wit, during the year 1898, and long 
2 prior thereto, Seymour W^ Tulloch, Henry V. Tulloch, and 
Miranda Tulloch were the owners in fee-simple of twenty-one 
(21) certain pieces or parcels of ground in Tulloch’s et al. subdivis¬ 
ion of lots in Washington Heights, in the city of Washington, Dis¬ 
trict of Columbia, and, being so seized, did by their deed convey 
fifteen (15) of said lots or parcels of ground, to wit, lots numbered 
thirty (30), thirty-one (31), thirty-two (32), thirty-three (33), and 
thirty-five (35), in block numbered three (3), and lots numbered 
twenty-eight (28), twenty-nine (29), thirty-one (31), thirty-three (33), 
thirty-four (34), and thirty-five (35), in block numbered six (6), and 
lots numbered thirty-two (32) and thirtj^-four (34), in block num¬ 
bered five (5), and lots numbered twenty-seven (27) and thirty-eight 
(38), in block numbered six (6), of said Tulloch’s et al. subdivision 
of lots in Washington Heights, in said county and District, to one 
Edgar C. Kellogg, in consideration and upon the agreement of said 
Kellogg to erect upon six (6) other certain lots belonging to the said 
Seymour W. Tulloch, Henry Y. Tulloch and Miranda Tulloch six 
(6) certain buildings in accordance with certain plans and specifica¬ 
tions prepared therefor; that thereafter said Kellogg conveyed said 
fifteen (15) lots to certain trustees, not necessary to be herein named, 
to secure certain sums of money by him borrowed in the nature of 
building loans, which said moneys were to be used in and about the 
construction and erection of said six (6) houses for the said Tullochs, 
as well also fifteen (15) other houses which he desired to erect 
and construct on the lots or parcels of ground hereinbefore set out; 
that the said Kellogg also entered into a bond or bonds to secure the 
carrying out of his agreement to erect said houses, upon which said 
bond the defendants Ross and Riley and one Escherand O’Donnnell 
were sureties; that thereafter the said Kellogg entered upon the said 
premises hereinbefore described and caused to be partially erected 
the said twenty-one (21) houses and received as advancements on 
the builders’ loans under the deeds of trust hereinbefore mentioned 
the sum of |52,416.00; that'thereafter the said Kellogg abandoned 
the work upon all of the aforesaid houses and departed to parts un- 
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known; that the time for the completion of the said houses having 
expired and the interest upon said deeds of trust being 
B ill default, the said lots and parcels of ground hereinbefore 
enumerated and set out, together with the partially con¬ 
structed buildings thereon, were sold at pliblic auction by the trustees 
under the deeds of trust given to secure the persons or corporation 
.who had made the builders’ loans, and the said houses and parcels 
of ground were, by agreement bought in bx^^ the defendant Bates 
Warren to be by him thereafter held and disposed under the terms 
and conditions of a certain agreement, which was afterwards re¬ 
duced to writing and bears date January 24th, 1900, a copy of 
which said contract is appended hereto, marked “ Oomplainants’ 
Exhibit A,” and it is prayed to be considered, as far as may be nec¬ 
essary, as a part of this bill; that by the terms and conditions of 
said contract it was also provided and agreed that the said defend¬ 
ant, Bates Warren, should convey, and he did so convey, the said 
fifteen (15) lots or parcels of ground by him purchased as trustee 
to your complainant Hense\^ for the purpose of carrying into effect 
the terms of said contract between the defendants Boss and Riley 
and your complainant Hensey, and to enable the said Hensey to 
raise bj^" deeds of trust the necessary funds, and to provide the neces¬ 
sary materials to carry out said agreement, and it was also by said 
agreement, among other things, provided that the said defendant. 
Bates Warren, and the complainant Melville D. Hensey take certain 
interests in said lots and premises hereinbefore described as trus¬ 
tees for certain creditors who had theretofore furnished materials 
and labor to the said Kellogg in and about the erection of said build¬ 
ings, and for which the said Hensey had become and made himself 
liable; that articles one, two, three, four, and five of the contract 
hereinbefore referred to provided for the distribution of any funds 
til at should come into the possession of the defendant Bates War¬ 
ren, as trustee, and under article four of said contract, which said 
clause reads as follows: “ To the payment of the claims of persons 
who have already provided money for the labor and materials for the 
said houses, and who have already furnished materials for and pere- 
formed labor upon the aforesaid houses and who have signed 
4 or caused to be signed an agreement to release lieus, bearing 
date the 24th day of January, 1900, now in the possession Of the 
said Bates Warren; ” that your complainants Erederick Mertensand 
Park Agnew are included among these creditors referred to in said 
article four of the said contract of January 24th, 1900, and are bene¬ 
ficially interested in said property described and set out in said con¬ 
tract, the equitable title to which was by deed from your complainant 
Hensey, but is now vested in the defendant Warren, in that they here¬ 
tofore furnished brick to said Kellogg, upon the Crete of the said Kel¬ 
logg and the complainant Hensey, to the value of an amount largely 
in excess of |7,300.00, all of which said amount, however, has been paid 
to the said Mertens and Agnew except that sum; that said Hensey and 
said Kellogg admitted said amount to be due ; that the said brick 
by the said Mertens and Agnew so furnished to the said Kellogg 
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and Hensey were delivered to be used and were so used, as com¬ 
plainants believe, in the construction and erection of the houses 
upon the lots and parcels of ground hereinbefore set out, to wit, 
the twenty-one (21) houses agreed to be erected, and they 
aver that they are parties in interest under said contract, and en¬ 
titled to share in the proceeds of the sale of said lots and the 
improvements erected thereon to the extent reserved to them and 
other creditors under said contract; that your complainants Mer- 
tens and Agnew never in fact signed, the agreement referred — in 
paragraph four of said contract, but signified their willingness to 
do so. 

4. That thereafter, to wit, on the 24th day of January, 1900, your 
complainant Melville D. Hensey, in order to carry out the terms of 
the contract hereinbefore referred to, entered into a certain other 
contract with one William S. Jones, by the terms of which it was in 
substance provided that he, the said Jones; would, in considera¬ 
tion of the sum of |89,250 to be thereafter paid him, according to 
the terms thereof, io erect and replace the said defective work, and 
finish, according to the drawings and specifications, the said fifteen 
(15) houses on the lots and parcels of ground hereinbefore described, as 

well as also the six houses belonging to the Tullochs upon the 
5 six (6) certain lots by them owned, and, further, that the said 

houses should be completed within seven (7) months from the 
date of said contract, to wit, on the 24th day of August, 1900, and, 
further, that said William S. Jones should provide such good, 
proper, and sufiicient material of all kinds whatsoever for the com¬ 
pletion of said houses as should be necessary ; that a copy of the said 
contract between the said Melville D. Hensey and the said William 
S. Jones is filed herewith, marked “ Complainants’ Exhibit B,” and 
it is prayed that said contract may be read and considered, so far as 
may be necessary, as a part of this bill; that said last-mentioned 
contract further provided that said William S. Jones should suffer 
a penalty of fifty dollars (|50.00) a day as liquidated damages for 
each and every day that said houses should be delayed in their 
completion over the contract time within which they were to be de¬ 
livered over to the defendant Bates Warren. . 

5. That in order to secure the due and proper fulfilment of the 
contract mentioned in paragraph four of this bill and to save your 
complainant Hensey from loss b3^ reason of any default upon the 
part of said William S. Jones in carrying out the contract aforesaid 
mentioned, the said William S. Jones did, to wit, on the 24th day 
of Januar}'^, 1900, execute and deliver to the said Melville D. Hense}’^ 
his certain obligation or bond, in writing, in the penal sum of fifty 
thousand dollars ($50,000.00) upon which said bond the said defend¬ 
ant, The Mercantile Trust Compan}^ became surety; that the con¬ 
dition of said bond is such that if the said Jones shall duly and 
faithfully perform and fulfil all and every the conditions of the said 
contract referred to in paragraph four of this bill, and also recited 
in said bond, on his part to be kept and performed, and should 
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save harmless and protect your said complainant, Melville 

6 D. Hensey, from and against all loss by reason of the non-' 
falfilment by the said William S. Jones of the covenants 

contained in said contract, to be performed by the said Jones as 
aforesaid, and also against actual loss by reason of any and all 
claims, defects, errors,- objections, liens, and encumbrances 

7 arising from the non-fulfillment by the said Jones of the 
said covenants in said contract contained, then said obliga¬ 
tion or bond was to be void, otherwise to remain in full force and 
effect; that a copy of said obligation or bond is appended hereto, 
“ marked Complainants’ Exhibit C.” 

6. That, to wit, on the 24th day of January, 1900, your complain¬ 
ant Melville D. Hensey, his wife joining, by their fifteen (15) certain 
deeds of trust conveyed said fifteen (15) lots or parcels of ground 
hereinbefore described to Brainard H. Warner and Clarence B. 
Bheem to secure to one T. Conrad Dodge a certain specified sum of 
money upon each of the aforesaid described lots; that the said notes, 
secured by said deeds of trust, were payable three (3) years after date 
and the interest thereon payable semi-annually at the rate of six per 
cent, per annum; that, so far as your complainants are informed, no 
default has taken place in the payment of any installment of interest 
on the aforesaid mentioned deeds of trust, and the same remain out¬ 
standing and unsatisfied. 

Your complainants further state that the moneys raised upon the 
fifteen (15) certain deeds of trust in this paragraph mentioned were 
used to carry out the terms of the contract entered into between your 
complainant Hensey and the said Jones up to the time of the de¬ 
fault of the said Jones in the carrying out of the said contract, and 
thereafter the said remaining and unexpended funds were fully paid 
to the defendant The Mercantile Trust Company, as will hereafter 
more fully appear. 

7. That, to wit, on the 24th day of January, 1900, your complain¬ 
ant Melville D. Hensey, his wife joining, by their certain deed con¬ 
veyed eleven (11) of the aforesaid described lots, to wit, lots thirty 
(30), thirty-one (31), thirty-two (32), thirt 3 ’^-three (33), and thirty-five 
(35), in Tulloch et al. subdivision of lots in block three (3), of Wash¬ 
ington Heights, and also lots twenty-eight (28), twenty-nine (29), 
thirty-one (31), thirty-three (33), thirty-four (34), and thirty-five (35) 

of part of block six (6), in said subdivision, to John L. Warren 

8 and George G. Johnson, trustees, to secure to one Edward 6. 
Bond, on or before one year after date, the sum of twenty- 

three thousand dollars (|23,000), five of the said notes being for the 
sum of $2,000 each, ten of the said notes being for the sum of 
$1,000 each, and six of the said notes being for the sum of $500 
each, with interest thereon at the rate of six per cent, per annum 
until paid ; that said deed of trust was duly recorded on the 2nd 
da}^ of February, 1900, in Liber Ho. 2460, folio 234 
land records of the District of Columbia. A copy is filed herewith 
and marked “ Complainants’ Exhibit D.” 

Your complainants further state that part of the notes secured 
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under the deed of trust in this paragraph described were, under 
the terms of the contract between your complainant Hensey and 
the said William S. Jones, to be paid to the latter by the defendant 
Ross as part of the consideration agreed to be paid to said Jones 
for the completion of the twenty-one (21) houses as hereinbefore set 
out; that the agreement of January 24th, 1900, between the said 
complainant, Hensey, and the said William S. Jones contains a 
schedule of the payments agreed to be made under the terms of the 
said contract. Your complainants further state that the aforesaid 
deed of trust in this paragraph mentioned became and now is a 
second trust on the eleven (11) lots in said deed of trust set out and 
described. 

8. That, to wit, on the 24th day of January, 1900, your com¬ 
plainant Melville D. Hensey, in order to satisfy Brainard H. Warner 
and Clarence B. Rheem against any further default or failure in 
the completion of the houses agreed to be erected on the lots hereinbe¬ 
fore described by said Kellogg, executed and delivered to said 
Warner and Rheem his certain bond in the penal sum of forty 
thousand dollars ($40,000) conditioned for the performance by 
your complainant Melville D. Hensey of certain agreements re¬ 
ferred to and contained in said bond, which bore date the 
24th day of January, 1900, which will more fully appear by 
reference to said bond and the said agreement referred to 

therein; that Upon the said bond so given by your com- 
9 plainant Hensey to the said B. H. Warner and Clarence 

B, Rheem the said defendant. The Mercantile Trust Company, 
was surety; that the said bond is now in the possession of the 
said defendants, Warner and Rheem, and your complainants are un¬ 
able to obtain a copy of the same, although they have applied to 
said defendant to furnish to them a copy of said bond, and they 
therefore pray that the said defendants, Warner and Rheem, in 
their answer to this bill, append a copy of the said bond. Your 
complainants further state that the said bond so as aforesaid given by 
your complainants Hensey to the said Warner and Rheem, and 
upon which the said defendant, The Mercantile Trust Company, is 
surety, was for the sole purpose of protecting the said Warner and 
Rheem against any default or failure on the part of your complain¬ 
ant Hensey in carrying out any obligation on his part to be per¬ 
formed under the contract entered into between your complainant 
Hehsej’^ and the said Warner and Rheem, and that said bond had 
no reference whatever to the obligation or duty of the said Mercan¬ 
tile Trust Company to perform its duty as surety on the Jones bond 
to your complainant Hensey. 

9. That on, to wit, the 24th day of January, 1900, your com¬ 
plainant Hensey, his wife joining, did, by their certain deed bear¬ 
ing date as aforesaid, convey to the defendants Percy H. Russell and 
Hayden Johnson lots numbered thirty (30), thirty-one (31), thirty- 
two (32), thirty-three (38), and thirty-five (35), in Tulloch’s et al. sub¬ 
division on lots eight (8) and nineteen (19), in block three (3), of 
Washington Heights, and also lots numbered thirtj^-two (32) and 
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thirty-four (B4) of lot numbered thirty (30), in block numbered five 
(5), of said subdivision, and also lots numbered twenty-seven (27), 
twenty-eight (28), twenty-nine (29), thirty-one (31), thirty-three (33), 
tliirty-four (34), thirty-five (35), and thirty-eight (38), in Tu 
et subdivision of lots in block six (6) of Washington He%^ 
to indemnify and save harmless the said defondant. The Mercantifo 
Trust Company, from any loss, cost, damage, or expense whatever by 
reason of its having become bound as surety on the bond 

10 at that time given by your complainant Hensey to B. H. 
Warner and Clarence B. Eheem * that the said deed of trust ^ 

to the defendants Percy H. Russell and Hayden Johnson constituted 
a third deed of trust on lots thirty (30), thirty-one (31), thirty4wo 
(32), thirty-three (33), and thirty-fi^^ (35) of lots in block numbered 
three (3), and lots numbered twenty-eight (28), twenty-nine (29), 
thirty-one (31), thirty-three (33), thirty-four (34), and thirty-five (35)of 
part "of block six (6), in said Tulloch et at subdivision of Washing¬ 
ton Heights, and a second deed of trust upon lots thirty-two and 
thirty-four (34), in block five (5), and lots numbered twenty-seven 
and thirty-eight (38), in block numbered six (6), of said Tulloch’s 
subdivision of Washington Heights; that said deed of trust- 
was duly recorded among the land records of the District of Colum¬ 
bia in Liber 2460, folio 338, and a copy of the same is filed herewith 
marked “ Complainants* Exhibit E.” 

10. Your complainants further show unto the court that the said 
William S. Jones did, shortly after the 24th day of January, 1900, . 
enter upon the completion of the twenty-one (21) certain houses on 
the twenty-one certain lots'in said bilL deseribed, and prosecuted 
and continued working upon the same until, to wit, the day of 
——, when he defaulted in said contract and refused, failed, and 
neglected to finish said houses in accordance with his contract of 
the 24th day of January, 1900 ; whereupon your coraplainant 
Melville D. Hensey notified the defendant The Mereantile Trust 
Company of the default of the said William S. Jones in the carry¬ 
ing out of the contract aforesaid, and called upon and requested the 
said defendant. The Mercantile Trust Company, to enter upon and 
perform the conditions of the said contract of January 24th, 1900, 
agreeable to its bond of even date therewith and hereinbefore 
referred to; that upon notice from your complainant Melville 
D. Hensey the said defendant, The Mercantile Trust Company, 
did enter upon the completion of the said houses and under¬ 
took, as it ought in good conscience td have done, to com¬ 
plete and finish the same according to the eontractj plans, 
and specifications, but so it is that the defondant The 

11 Mercantile Trust Company did not complete the said houses 
according to contract, plans, and specifications, and has not, 

as complainants charge, as yet fully completed the said houses, but 
has wholly neglected and failed to carry out the terms of said con:* 
tract theretofore entered into between your complainant Hensey and 
the said William S. Jones; that the saia contract, amongpther things, 
provided that the said houses should be completed agreeable to the 
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plans and specifications and in a workmanlike manner, but your 
complainants charge and aver that the said Mercantile Trust Com¬ 
pany has caused the said houses to be only partially completed, and 
that, too, in a manner much inferior to that agreed upon in said 
contract, and in this connection your complainants refer to the affi¬ 
davits filed herewith, marked “ Complainants^ Exhibit F,” and pray 
that the same may be read in connection with this paragraph. 

11. Your complainants further state to the court that the defend¬ 
ant Hayden Johnson is now and was, to wit, on the 24th day of 
January, 1900, at which time the contracts and bonds hereinbefore 
referred to were executed and delivered the attorney in fact and 
law of the defendant The Mercantile Trust Company, and as such 
had full knowledge of the contract entered into between your com¬ 
plainant Hensey and the defendants Ross and Riley, and of the 


contract entered into between your complainant Hensey and the 
said Jones. 


12. Your complainants further state that under the schedule an¬ 
nexed to the contract entered into between your complainant Hensey 
and the said William S. Jones it was agreed that the said Hensey 
should pay the said Jones for completing and finishing the said 
twenty-one (21) houses the sum of $65,214.00 in cash in certain speci¬ 
fied installments, and the sum of $21,336.00 in second-trust notes, 
to be secured on eleven of said lots, and $2,700.00 of said contract 
price was to be paid by an equity in house to be erected on lot 
twenty-seven (27), in block six (6), of said Tulloch et al. subdivision 
of Washington Heights; that the aforesaid sum of $65,214 
12 provided to be paid in cash was to be paid in installments, 
as will appear by said contract; that the last installment of 
cash of $16,014 was not payable to said Jones or to his surety in 
carrying out said contract after the default of the said Jones until 
the houses, twenty-one (21) in all, were fully completed in accordance 
with said agreement and the plans and specification- prepared there¬ 
for ; that said contract also provided as to the turning over as pay¬ 
ments from time to time of $21,336 of the $23,000 of second-trust 
notes secured under deed of trust referred to in paragraph —- of this 
bill. 


Your complainants further charge and aver that the said Jones 
or the said defendant. The Mercantile Trust Company, or either or 
both — them received from time to time and as the work progressed 
on said houses, from the B. H. Warner Company, from the loans 
provided for and referred to in paragraph six (6) of this bill, the 
sum of $56,584 or were chargeable with a‘sum equal thereto. The 
complainants further aver that said parties also received and had 
delivered to them second-trust notes to the amount of something 
less than $17,000, as your complainants are informed by the defend¬ 
ant Bates Warren, who was charged with the delivery of the same, 
and also, that the said defendant. Bates Warren, now retains in his 
possession the sum of $5,000 of said second-trust notes, which he is 
charged to deliver to the person or persons who furnished stone to 
said defendant. The Mercantile Trust Company, and to said Jones, 
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which was used in the construction and erection of the said huild^ 
ings, so that the said Junes or the Mercantile Trust Gon^ 
surety, have received or had paid to one or both of thein, oh account 
of said contract, in cash and second-trust notes, an amount aggregat¬ 
ing the sum of $78,68400, whereas, by and under the terms o^ 
contract, they were only entitled to receive the sum of $7S,2B6 iim^i 
such time as they had fully completed and finished sidd houses ac¬ 
cording to the contract, drawings, and specifications, which the sdd 
Jones or the defendant The Mercantile Trust Gompany^ as his 
surety, has fidled to do. 

13 13. Your complainants further state that the defendant 
Bates Warren is now the owner as trustees of the four lots set 

out and described in copy of advertisement Ho. 1 and made an ex¬ 
hibit to this bill, and as such is familiar with all the conditions and 
facts set out and averred in this bill; that your complainants have 
called upon the said Bates Warren to file his bill in this court to e^ 
join said sale of the said lots, but the said Bates Warren 
and declines so to do and disregards his duty as trustee in the 
premises. 

14. Your complaninants further show unto the court that the de¬ 
fendants Percy H. Russell and Hayden Johnson, trustees, acting 
under the direction of the said defendant, The Mereantile Trust Com¬ 
pany, of which they are respectively the agent and attorney, have 
advertised for sale in the Evening Star for the 24th day of Julj^ 
1901, at 4 o’clock p. m., lots thirty-two (32} and thirty-four (34), in 
block five (5), and lots twenty-seven (27} and thirty-eight (38), in 
block six (6), of said Tulloch’s 4 at subdivision under the deed of 
trust set out in paragraph nine of this bill, which is the same de^^^ 
of trust executed by your complainant Hensey and wife to save 
harmless the said The Mercantile Trust Company from any loss that 
it may suffer by reason of the bond given by your complainant 
Hensey to the defendants Warner and Rheem on lots numbered 
thirty-two (32) and thirty-four (34}, in Seymour W. Tulloch et at 
subdivision of lots in block three (3) of Washington Heights, and lots 
numbered twenty-seven (27) and thirty-eight (38), in Seymour W. 
Tulloch et at subdivision of part of block six (6) of said l^shington 
Heights, subject to a trust of $7,000.00 on each of lots thirly-two (3^ 
and thirty-four (34) of block five (5) and $7,600.00 each on each of 
lots twenty-seven (27) and thirty-eight (38) of block six (0) f that by 
a copy of said advertisement, which is appended hereto, marked 
“ Complainauts’ Exhibit (4” it will be seen that the said trustees 
have advertised* lots thirty4wo (32) and thirty-four (34}, in block 
three (3) of said Tulloch eA> ail. subdivision, instead of lots 

14 thirty-two (32) and thirty-four (34) of block five of the samo 
subdivision, and your conaplainants are advised that said ad¬ 
vertisement does notcontain a proper, sufificient, and correct descrip¬ 
tion of said lots, nor does it correspond with the description contained 
in the deed of trust under which they a^^e ^^mpting to seih 

16. Your complainantsfiir&er state that thty^ are advised that the 
said defendaht. The Mercantile Trust Company, is withont^^^^i^^ 

2 — 1180 a: 
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request the defendants Percy H. Russell and Hayden Johnson, as 
trustees, to foreclose the deed of trust set out and described in para¬ 
graph numbered nine of this hill, for the reason that the said Mer¬ 
cantile Trust Company has not suffered or been subjected to any loss 
as surety on the bond of your complainant MeRville D. Hensey 
given to Warner and Rheem, as hereinbefore stated. Your complain¬ 
ants further state that the only loss the said defendant, The Mercan¬ 
tile Trust Company, has been subjected to as surety was on its obli¬ 
gation or bond given by William S. Jones to your complainant Mel¬ 
ville D, Hensey, and that it has never been required to make good 
any default upon the part of your complainant Melville D. Hensey, 
nor has there ever been such default by him under the terms and 
conditions of the bond or by the agreement in said bond referred to. 
Your complainants are advised and so charge that the said defend¬ 
ant, The Mercantile Trust Company, was and is primarily liable, 
under the bond given your complainant Hensey, to complete and 
carry out and perform the conditions contained in the contract be¬ 
tween the said Jones and your said complainant, Hensey, and that 
if said Jones or said Mercantile Trust Company had so carried but 
its said agreement no liability or loss would have occurred, and in 
seeking to have said houses sold it is taking advantage or attempt¬ 
ing to take advantage of its own wrong, contrary to equity and good 
conscience. 

16. Your complainants further state that the said Melville D. Hen¬ 
sey has performed and carried out all of the obligations on his part 

agreed to be performed and carried out under the terms of the 
15 contract entered into between himself and the said William 

S. Jones and with the said defendants, Warner and Rheem 
and The Mercantile Trust Company, and there is no further duty 
upon him until the. said houses are fully completed. 

17. Your complainants further state that shortly after the Mer¬ 
cantile Trust Company entered upon and attempted to carry out the 
contract of the said Jones, as surety on his bond, that your complain¬ 
ant Hensey notified it that the work being carried on upon the said 
houses was not in accordance with the contract entered into between 
your complainant Hensey and the said Jones nor in accordance with 
the plans and specifications which formed a part of said contract, 
and your complainants state that upon more than one occasion the 
said Hensey directed the attention of the said Mercantile Trust Com¬ 
pany to its failure in completing and finishing the said houses as its 
principal had agreed to do, and that by reason of the failure of the 
said defendant The Mercantile Trust Company, to so complete and 
finish the said houses, in accordance with the contract, plans, and 
specifications, and within seven months theretofore entered into be¬ 
tween the said complainant, Hensey, and the said Jones, the said 
Hensey refused and declined to furnish to the said Mercantile Trust 
Companj^ the 98 mantles provided to be furnished by the said 
Hensey to the said Jones, under the terms of the contract of Jan¬ 
uary 24th, 1900; and your complainants further aver that at the 
time the said Mercantile Trust Company, by its agents, called upon 
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complainant to furnish and deliver, said mantles the\^ had, in fact, 
as complainants are informed aud so believe and charge, purchased 
other and inferior mantles and installed the same in aHeast some 
of the said houses. Your complainants append hereto copies of 
letter written the Mercantile Trust Company or its agents hy jour 
complainants Hensey concerning the delivery of said mantles, and 
pray that the same may he .considered as part of this bill. 

16 18. Your complainants further state that the only rights 
or interest the said defendant, The Mercantile Trust Com¬ 
pany, has in lots 32 and 34, in block five, and lots 27 and 38, in 
block six, in said Tulloch at subdivision, arises out of the deed of 
trust given.by the said complainant, Hensey, to said Percy H. E.us- 
sell and Hayden Johnson, trustees, to secure the bond aforesaid7aiid 
that the attempt of the said trustees and of the said Mercantile 
Trust Company to foreclose and sell the said properties on the deed 
of trust aforesaid is an attempt on the part of the said Mercantile 
Trust Company to take advantage of your complainants. 

19. Your complainants further state that to permit the said Percy 
H. Russell and Hayden Johnson or the said Mercantile Trust Com¬ 
pany to sell the said houses in their present incomplete state, even 
if they had a right so to do under the said deed of trust, would re¬ 
sult in the same being sold at agreatsacrifice and to the irreparable 
damage and injury of your complainants ; that your complainants 
are unable to state, nor have they any manner of ascertaining, what 
the said houses would bring in their present condition, or what 
they would have brought if they had been eompleted in accordance 
with the contract, plans, and specifications hereinbefore referred to, 
and they charge that such damages as they would suffer, if said 
houses were permitted to be sold, are unaseertainable. 

Wherefore your complainants pray: 

1. That the Mercantile Trust Company, a corporation; Percy H. 
Russell and Hayden Johnson, trustees ; Brainard H. Warner, Clar¬ 
ence R. Rheem, Samuel Ross, Thomas R. Riley, and Bates Warreh 
may be made parties defendant hereto, served with process, and re¬ 
quired to answer the exigencies of this bill. 

2. That the defendants Hayden Johnson and Percy H. Russell 
may — by order of this court restrained and erijoined during the 
pendency of this suit from selling or offering for sale lots 27 and 38, 

in block numbered 6, and lots numbered 32 and 34. in block 

17 numbered 5, in Tulloch et ah subdivision of lots in Washing- 
' ton Heights, in said county of Washington, District of Co¬ 
lumbia. 

3. That the deed of trust bearing date the 24th day of January, 
1900, from your complainant Melville D. Hensey to defendants 
Hayden Johnson and Percy H. Russell, as trustees, and referred to 
in paragraph numbered nine of this bill, may be decreed null and 
void and of no force and effect, and may by decree of this court be 
required tp be delivered up to be cancelled, and that the defendants 
Hayden Johnson and Percy H. Russell may be perpetually enjoined 
from further foreclosing or attempting to foreclose or selling or at^ 
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tempting to sell the said lots described in the foregoing prayer there¬ 
under. 

And that your complainants may have such other and further 
relief in the premises as the nature of the case may require. 

The defendants to this bill are The Mercantile Trust Company, a 
corporation; Percy H. Eussell and Hayden Johnson, trustees; 
Brainard H. Warner, Clarence B. Bheem, &muel Boss, Thomas B. 
Biley, and Bates Warren. 

MELAVILLE D. HENSEY. 

BIBNEY & WOODABD, 

For Complainants, 

District op Columbia, ss; 

I, Melville D. Hensey, being first duly sworn, on oath depose and 
say that I have read the foregoing bill by me subscribed and know 
the contents thereof; that the matters and things therein stated of 
my own knowledge are true, and those stated on information and 
belief I believe to be true. 

MELVILLE D. HENSEY. 

Subscribed and sworn to before me this 23rd day of July, 1901. 

HEBBEBT L. FBANC, 

[seal.] . Notary Public, D. C. 

18 Complainants’ Exhibit B. 

(Schedule not included.) 

Exhibit “B.” 

Articles of agreement made and entered into this 24th day of 
January, in the year one thousand and nine hundred, between Mel¬ 
ville D. Hensey (herein called the owner), of the city of Wash¬ 
ington, in the DistrictColumbia, party hereto of the first part, 
and William S. Jones (herein called the contractor), of said city 
and District, party hereto of the second part. 

The said party of the second part does hereby for himself, his 
heirs, executors or administrators, covenant, promise and agree to 
and with the said part- of the first part, his executors, administra¬ 
tors or assigns, that he, the said party of the second part, his execu¬ 
tors or administrators, shall and will for the consideration herein¬ 
after mentioned on, or before the seven months from the date hereof, 
well and sufficiently erect and replace all defective work and finish 
the twenty-one brick dwelling-houses located upon lots numbered 
80, 31, 32, 33, 34, and 35 in block numbered three (3), lots num¬ 
bered 32, 33 and 34 in block numbered five (5), and lots numbered 

27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, and 88 in block numbered 

•> 
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six (6) of Seymore W. Tullbch’s at. subdivision of lots in Wasb^^^ 
ington Heights, agreeably to the drawings and specificatiGns made 
by Melcille D. Heiisey, architect, and which plans and specifications 
are signed by the said parties hereto and hereunto annexed; within 
the time aforesaid in a good, workmanlike and substantiai manner 
to the satisfaetion and under the direction of Bates Warren; or the 
architect placed in charge by him, to be testified by writing or certif¬ 
icate under the hand of said Bates Warren, or the architect placed 
in charge by him, and also shall and will find and pro- 

19 vide such good, proper and sufficient material of all kind^ 
whatsoever, as shall be proper and sufficient for the complet¬ 
ing and finishing all of said twenty-one houses, and other works of 
the said buildings mentioned in the said specifications for the sum 
of eighty-nine thousand two hundred and fifty dollars, to* be paid 
as set out in the schedule of payments hereto annexed and sighed 
by the parties hereto and made a part hereof. The mantles now 
stored (82 more or less) at the E-adcliflfe auction-house on Penna* 
Ave. are to be furnished to the party of the second part by the party ' 
of the first part, free of charge. And the said party of the secohd 
part shall and will begin the work on said houses within two days 
after notice from the party of the first part and continue the work 
thereon until the same are fully completed. And the said party of 
the first part does hereby for himself, his heirs, executors, admis^ 
istrators or assigns, covenant, promise and agree, to and with the said 
party of the second part, his heirs, executors, administrators pr as¬ 
signs, that he the said party of the first part, his heirs, executors, 
administrators or assigns, shall and will, in consideration of the 
covenant and agreements being strictly performed and kept by the 
said party of the second part, as specified, well and truly pay, or 
caused to be paid unto the said party of the second part, his heirSj 
executors, administrators or assigns, the said sum of eightymine 
thousand, two hundred’and fifty dollars ($89,250,000), to be paid M 
the said party of the second part as the work progresses in tlieman- 
ner and at the times set out in the schedule of payments heretb 
annexed and signed by the parties hereto and made a part of tfes 

agreement. . ^ 

20 ' Provided, that in each of the said cases, a certificate shall 
be obtained from and signed by the architect in chaise, that 

the contractor is entitled to payment; said certificate, however,in 
no way lessening the total and final responsibility of the contractor; 
neither shall it exempt the contractor from liability to replace WOih, 
if it be afterwards discovered to have been done ill, or not according 
to the drawings and specifications either in execution or materials, 
and fu-ther that the party of the second part shall furnish^ if re^ 
quired, satisfactory evidence that no lien does or can exist upon the 
work. 

It is hereby further agreed by and between the said parties: 

First. The specifications and drawings are intended to co-operate; 
so that any work exhibited in the drawings and not mentioned in 
the speeificationSj or vice versa, are to be executed the same as if it- 
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were mentioned in the specifications and set forth in the drawings 
to the true meaning and intention of the said drawings and specifi¬ 
cations, without any extra charge whatsoever. 

Second. The contractor, at his own proper cost and charges, is to 
provide all manner of materials and labor, scaffolding, implements, 
models, molds, and cartage of every description, for the due per^ 
formance of the several erections. 

Third. Should the owner, at anj^ time during the progress of the 
said. buildings, request any alterations, additions to, deviations or 
omissions from, the said contract, he shall be at liberty to do so, and 
the same shall in no way effect or make void the contract, but will 
be added to or deducted from the amount of the contract, as 

21 the case may be, by a fair and reasonable valuation; and such 
alterations, addition or omission, shall be agreed upon in 

writing before commencing the same, and such agreement shall 
state also the extension of time (if any) which is to be granted by 
reason thereof. 

Fourth. Should the contfactor at any time during the progress 
of the said work, become, insolvent. or assign his property for the 
benefit of creditors, or become otherwise unable to carry on the 
work, or shall neglect or refuse to supply a sufficiency of materials 
or workmen, or fail or refuse to follow the drawings or specifications, 
or comply with any of the articles of agreement, the said Melville 
D. Hensey, or his agent, shall have the right and power to enter 
upon and take possession of the premises, with the materials and 
apparatus thereon, after giving three days’ notice in writing by 
mail, and thereupon all claim of the said party of the second part, 
his heirs, executors, administrators or assigns, shall cease and the 
said party of the first part, or his agent, may, after such of the ma¬ 
terial and apparatus already on the ground as shall be suitable and 
in such case, no scaffolding, fixed tackle, or materials of any kind, 
belonging to such contractor, shall be removed so long as the same 
is wanted for the work, provide other material, apparatus and work¬ 
men, sufficient to finish the said work, and the cost of labor and 
material so provided shall be deducted from the amount to be paid 
under this contract, but the said Melville D. Hensey shall not be 
liable or accountable in any way to contractor, or his legal repre¬ 
sentatives, for. the manner in which he may complete the work. 

Fifth. Should any dispute arise respecting the true value 

22 of the extra work, or of the work omitted the same shall be 
valued by two competent persons—one employed by the 

owner and the other by the contractor—and those two shall have 
the power to name an umpire, whose decision shall be binding on 
all parties., 

Sixth. The said party of the second 'part shall keep the said 
buildings at all times fully insured against loss by fire for the bene¬ 
fit ./or whom it may concern, and in case of loss the indemnity shall 
be divided between the parties hereto, according to their respective 
interests in the property destroyed. The said party of the second 
part shall be solely responsible for all loss, failure or damage from 
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whatever cause to ilie s work, loss by" fire aloue exce]^ted,^^i^ 
the whole is delivered up and accepted by the party of the first part,, 
and shall give all the necessary assistance to the other mechanics 
employed in the building, and shall be solely responsible Icr any 
delay to their operations or damage to their work, or materials, or 
to neighboring property, or to the persons or property of the public, 
by the workmen, or through the operations of the said party of thp 
second part. ^ 

Seventh. No work shall be considered as an extra unless a sep- 
erate estimate, in writing, for the same shall have been submitted 
by the contractor to the architect in charge and his signature ob¬ 
tained hereto, or written authority for extra worle given, setting 
forth that extra compensation will be allowed, and stating that extra 
time (if any) will be granted by reason thereof 

Eighth. Should the contractor fail to finish the work at, or 

23 before, the time agreed upon he shall pay to the party of the 
first part the sum of fifty dollars for each and every day 

thereafter the said work shall remain unfinished as and for liquidated 
damages, but for each and every day the progress of the work shall 
be delayed by the said party of the first part, one additional day be¬ 
yond the date specified shall be allowed the contractor for the com¬ 
pletion of the work % the party of the first part, and such addi¬ 
tional days'shall be claimed and granted at the tiroe thereof 

In witness whereof the said parties have hereunto set their hands 
and seals on the day and year first hereinbefore written. 

(Signed) MEI^LLE B. 

(Signed) WM: S. JOT 

• 

24 Exhibit ^^ 0.” ' 

Know all men by these presents: That we, William S. Jones, of 
Washington, D. G.,"(principal) and the Mercantile Trust Gompany, 
of Pittsburg, Pa., (securety), are held and firmly bound into Mel¬ 
ville D. Hensey, of Washington,!). G., (hereinafter called tlie obligee) 
in the sum of fifty thousand dollars, lawful money of the Gnited 
States of America, to be paid to the obligee, his certain attorney, 
executors, administrators, successors or assigns; to which pay ment, 
well and truly to be made, we do hereby jointly and severally bond 
and obligate ourselves, our heirs, executors, administrators, succes¬ 
sors or assigns, and every of them, firmly by these presents. 

Sealed with our seals and dated this 24th day of Jahuary , in the 
year of our Lord one thousand nine hundred. 

Whereas, the said obligee did, on the 24th day of January, A. B. 
1900, enter into and execute a certain contract with the said princL 
pal for the erection and completion, within seven months from the 
date thereof of 21 brick dwelling-houses located respectively on 
lots 30, 31,32, 33, 34) and 35, block 3; lots 32, 33, and 34 block 5 1 
and lots 27, 28, 29, 30, 31, 32,33,^34, 35, 36, 37 anfi 38 block 6 in 
Seymour W. Tulloch, ct al, subdivision of lots in Washington 
Heights, all according to the plans and specifications provided for 
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the same; and the said obligee having required said principal to 
give bond to protect the said obligee against any loss arising out of 
or by reason of the non-performance of any of the covenants con¬ 
tained in the said contract to be performed by the said principal. 

Now, the condition of this bond is such, that if the said 

25 principal shall duly and faithfully perform and fulfill all 
and every the conditions of said contract, above recited, on 

his part to be kept and performed, and shall keep harmless and 
protect the said obligee from and against all loss by reason of the 
non-fulfillment by the said principal of the covenants contained in 
the said contract, to be performed by him as aforesaid, and also 
against actual loss by reason of any and all claims, defects, errors, ob¬ 
jections, liens and encumbrances, arising from the non-fulfillment 
by the said principal of the said covenants, then this obligation to 
be void : otherwise to be and remain in full force and efibct. 

This bond is issued upon the express condition, that all the cove¬ 
nants and agreements contained in the said contract made by the 
said obligee and on his part to be kept and performed, for the pro¬ 
tection of the said obligee and. the said security, shall be strictly 
kept and performed by the said obligee. 

And upon the further condition, that if any liability shall accrue 
on the part of the said security, by reason of this obligation, after 
settlement of the same, the said surety shall be subrogatM to all the 
rights and remedies which the obligee would have against the prin¬ 
cipal in this obligation, or any other person ; and the obligee is 
bound, by acceptance of this obligation to authorize and permit 
the surety to use the name of said .obligee for the recovery thereof. 
Should the amount of this obligation not cover the loss of the 
obligee, the surety shall be interested in such rights with the ob¬ 
ligee in the proportion of the amount paid to the amount of 

26 the loss covered by this obligation. 

-[seal.' 

(Signed) WM. S. JONES. seal. 

THE . MERCANTILE TRUST CO., 

By EDMUND L. PORTER, Vice-President 

Attest: EDWARD BALL, Secretary. [seal.] 

Sealed and delivered in the presence of us— 

(Signed) HAYDEN JOHNSON. 

(Stamps, $1.25.) 

^ ^ 

27 Exhibit ‘‘ E.” 

This indenture, made this 24th day of January, A. D. 1900, by 
and- between Melville D. Hensey and Edythe M. Hensey, his wife, 
both of the city of Washington, I)istrict of Columbia, parties hereto 
of the first part, and Percy H. Russell and Hayden Johnson, trus-. 
tees, both of said city and District, parties hereto of the second part. 
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Whereas the Mercantile Trust Company of Pittsburg, Pennsylva¬ 
nia, has become bound as surety for the said Melvifle D. Hensey 
unto Brainard H. Warner and Glarence B. Bheem in a certain boiid 
in the penal sum of forty thousand dollars (140,000.00) conditioned 
for the performance by the said Melville B. Hensey o^^^ 
agreements referred to and contained in the said bond dated the 
24th day of January, 1900, which will more fully appear by refer¬ 
ence to the said bond, and the said agreements referred to therein. 

And whereas the said parties of the first part are dosirous to in¬ 
demnify and save harmless the said Mercantile Trust Company of 
Pittsburg, PennsylYania from any and all loss, cost, damage or ex¬ 
pense, whatever by reason of it having become bound as surety 
• aforesaid. 

Now, therefore, this indehture witnesseth: That the said parties 
of the first part for and in consideration of the premises and the 
sum of ten dollars (|10,00) lawful money, to them in hand, paid 
by the said parties of the second part at and before the enseal¬ 
ing and delivery of these presents, receipt whereof is hereby ac¬ 
knowledged, have given, granted, bargained and sold, aliened, 
enfeofiPed, released, conveyed and confirmed, and do by these 
presents give, grant, bargain and sell, alien, enfeoff, release, 
convey and confirm unto the said parties of the second part, 

28 the survivor of them, their heirs and assigns, all those certain 
pieces or parcels of ground and premises situate, lying and 

being in the county of Washington, District of Columbia, known 
and distinguished as and being lots numbered thirty (30), thirty-one 
(31), thirty-two (32), thirty-three (33) and thirty-five (35) in Seymour 
W. Tulloch’s, et al., subdivision of lots eight and nineteen, in block 
three (3) of Washington Heights, as per plat recorded in 
County 12, at page 54, of the records of the office of the surveyor 
of the District of Columbia, also lots numbered thirty-two and 
thirty-four, sin Seymour W. Tulloch’s et at subdivision ‘of lot 
numbered thirty, in block five (5), of Washington Heights, as per 
plat of said subdivision recorded in County Book Number 12, at 
page 55, of the records of the said surveyor’s office, and also lots 
numbered twenty-seven (27), twenty-eight (28), twenty-nine (29), 
thirty-one (31), thirty-three (33), thirty-four (34), thirty-five (35) and . 
thirty-eight (38), in Seymour W. Tulloch’s, efa/., subdivision of lots 
in block six (6), of Washington Heights, as per plat of said subdi¬ 
vision recorded in County Book No. 12, at pages 59 and 58, of the 
records of said surveyor’s office; together with all and singular the 
rights, alleys, easements, ways, privileges and appurtenances there¬ 
unto belonging, or in any wise appertaining, and all the right, title, 
interest, estate and claim, both at law or in equity, of the said par¬ 
ties of the first part in and to the same. 

To have and to hold the said parcels of land with the appurte¬ 
nances unto, and to the use of the said parties of the second part, ' 
the survivor of them, his heirs and assigns. 

29 In trust, nevertheless, tb suffer and permit the said parties 
of the first part, their heirs and assigns, to retain possession 

of and to use and occupy the said parcels of land and premises, with 
3—11804. 
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the appurtenances and the rents, issues and profits thereof, to have, 
take and apply to and for their own use and benefit, until default 
shall be made by the said Melville D. Hensey, his heirs, executors 
or administrators, in the payment or performance of the said bond 
by the said Melville D. Hensey, his heirs, executors, or administra¬ 
tors and the payment of all the costs, charges or expenses to be in¬ 
curred thereon, to release and reconvey, said parcels of land and 
premises unto said Melville D. Hensey, his heirs or assigns, at his 
or their cost. 

And upon the further trust, upon default being made in the pay¬ 
ment or performance of the said bond, or of any proper cost, charge, 
or expense, incurred on account thereof, including reasonable coun¬ 
sel fees paid or incurred on account of any litigation that may arise 
in respect of these presents, or the bond hereinbefore referred to, 
then and at any time thereafter to sell said parcels of land and 
premises at public auction upon such terms and conditions and at 
such time and place and after such previous public advertisement 
as the said parties of the second part, or the survivor of them,'his 
heirs or assigns shall deem most advantageous, with power to post¬ 
pone such sale, from time to time, in their or his discretion, and to 
resell said parcels of land and premises upon the failure,of any 
purchaser thereof to comply with the terms of the sale. And 
upon the further trust to convey the property so sold, to the 
purchaser or purchasers thereof, his or their heirs or assigns upon 
his or their compliance with the terms of the sale, at his or 
30 their cost, without liability on his or their part to see to the 
application of the purchase-money and out of the proceeds 
of the sale or sales, firstly, to pay all proper costs, charges, or expenses, 
including counsel lees as albresaid, and to retain thereout as com¬ 
pensation for their trouble in executing this trust a commission of 
five per cent, on the amount of the said sale or sales. Secondly, to 
pay to the said Mercantile Trust Company of Pittsburg, Pennsyl¬ 
vania, whatever may be due to it by reason of its having become 
bound as surety in the hereinbefore-mentioned bond, and lastly, 
the remainder, if any to be paid to the said Melville D. Hensey, 
his heirs or assigns. 

In witness whereof, the said parties hereto of the first part have 
hereunto set their hands and seals on the day and year first herein¬ 
before written. 

MELVILLE D, HENSEY. [seal.] 
EDYTHE M. HENSEY. [seal.; 

Signed, sealed and delivered in the presence of— 

ANSON S. TAYLOP, 

District of Columbia, ss : 

I, Anson S. Taylor, a notary public in and for the said District 
of Columbia, do hereby certify that Melville D. Hensey and Edythe 
M. Hensey, his wife, who are personally well known to me as the 
grantors in and the persons who executed the foregoing and annexed 
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deed bearing date on the 24th day of January, A. D. 1900, per¬ 
sonally appeared before me in the said Distriet and acknowledged 
the said deed to be their act and deed; and the said Edythe 

31 M. Hensey, being by me examined privily and apart from 
her husband and having the deed aforesaid fully explained 

to me b}^ me, acknowledged the same to be her act and deed and 
declared that she had willingly signed, sealed, and delivered the 
same, and that she wished not to retract it. 

Given under my hand and official seal this BOth day of January, 
A. D. 1900. 

[notarial seal.] a. S. TAYLOR, 

Notary Public, D. C. 

^ 1 # 

“ Exhibit H.” 

Washington, D. C., January 31,1901. 

Mr. Melville D. Hensey, Esq., city. 

Dear Sir: Under the terms of your contract with Mr. William 
S. Jones, dated January 24, 1900, for the completion of the twenty- 
one houses located on Vernon, California, Kalorama, and Belmont 
avenues, Washington Heights, it is recited among other things that 
you are to supply to the said Jones for use in the eompletion of said 
houses the eighty-eight mantels then located at the storage ware- 
rooms of James W. RatcliflPe, auctioneer. This is to advise you that 
the Mercantile Trust Company, as surety for the said Wil- 

32 liam S. Jones, having undertaken the completion of the said 
building, having been called upon to do so by reason of the 

said William S. Jones’ failure to perform his contract, hereby calls 
upon you and makes a formal demand that you turn over to them 
as surety as aforesaid the eighty-eight mantels. The buildings have 
now reached a stage when the matter can be used, and in the 
absence of your compliance with this demand it will be necessary 
for the company to purchase new mantels. I shall insist that this 
request be honored within five days from the date hereof. 

Yours very truly, , PERCY H> RUSSELL. 
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83 Answer of Defendants. 

Filed December 11,1901. 

In the Supreme Court of the District of Columbia. 

Melville D. Hensey et al. ) 

vs. > Equity. No. 22488. 

. The Mercantile Trust Company et al. j 

The joint answer of the defendants The Mercantile Trust Company, 
Percy H. Russell, and Hayden Johnson. 

The defendants The Mercantile Trust Company, Percy H. Russell, 
and Hayden Johnson, reserving to themselves all exceptions to the 
imperfections in the bill of complaint herein exhibited against 
them as fully as if they had demurred to the same, nevertheless, for 
answer to so much and such parts of said bill of complaint as they 
are advised it is material and necessary for them to answer, answer¬ 
ing, say: 

1 and 2. They are willing to admit for the purposes of this suit 
the allegations contained in paragraphs one and two respecting the 
residence and citizenship of the complainants and defendants. 

8. These defendants admit as substantially correct the allega¬ 
tions in this paragraph respecting the ownership of the twenty-one 
lots, therein described, by the said Tullochs, the conveyance 

84 of fifteen of said lots to Edgar C. Kellogg, the agreement of 
said Kellogg to erect houses on the remaining six of said lots 

in consideration for said conveyance, the procurement of loans by 
said Kellogg on his said fifteen lots, the partial erection by the said 
Kellogg of the twenty-one houses, his abandonment of the work and 
departure for parts unknown. They also admit the sale of said 
fifteen lots under the trust placed thereon by Kellogg, and that at 
said sale the same were bought in by the defendant Bates Warren. 
They admit that the said property was conveyed direct by the 
trustees, under said deeds of trust, after said trustees’ sale, to the 
complainant Hensey; that the said Hensey negotiated loans there¬ 
upon aggregating one hundred and nine thousand five hundred 
dollars ($109,500.00), and gave his notes for said amount and exe¬ 
cuted trusts upon said lots to secure said notes, and then conveyed 
said property to the defendant Bates Warren; but these defendants 
and each of them deny having or ever having had any knowledge 
of the agreement recited in said paragraph between the said Ross, 
Riley, and the complainant Hensey, referred to as “ Exhibit A” in 
the complainants’ bill, or of the agreement to release liens, also re¬ 
ferred to in said paragraph, but believe, and therefore aver, that no 
such agreement was in existence on, to wit, the — day of January, 
1901, at the time said property was sold at auction, but should said 
agreements be considered bj^ the court material in this case these 
defendants will call for strict proof of the execution of the same. 
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These defendants, being ignorant of the business relations 
35 between the complainants Mertens and Agnew and the said 
Kellogg, can neither affirm nor deny the allegations in this 
paragraph respecting the balance due from the latter to the former, 
but should said allegations hecome material to the issue these de¬ 
fendants will call for strict proof of said balance, if any there be, 
and also that the bricks for which said balance stands were, as is 
conjectured by the complainant, actually used in the aforesaid 
buildings. 

4. These defendants admit the execution on the 24th day of Jan¬ 
uary, 1900, of the contract between the complainant Hensey and 

I the said William S. Jones, recited in this paragraph, and that Gom- 
plainants’ “ Exhibit B ” seems to be a correct copy of said contract; 
that the consideration of eighty-nine thousand two hundred and 
fifty dollars ($89,250) to be paid the said Jones by the said eom- 
plainant, Hensey, for the completion of the said twenty-one houses 
was, according to the terms of said eontract, to be paid in the follow¬ 
ing manner—that is to say, sixty-five thousand two hundred and 
fourteen dollars ($65,214.00) was to be paid in cash ; twenty-one 
thousand three hundred and thirty-six dollars ($21,386.00) was to 
be paid in second-trust notes, secured by a blanket deed of trust Upon 
eleven of said houses, and twenty-seven hundred dollars ($2,700.00) 
was to be paid by an equity in house ioeated upon lot twenty-seven 
(27), in block six (6), of the aforesaid subdivision; that in addition 
to these considerations it was agreed by the terms of said contraet 
I that “ the mantels stored (82, more or less) at E-atclifie’s aue- 

j 36 tion-house, on Pennsylvania avenue, are to be furnished to 

the party of the second part (Jones) by the party of the first 
part (Hensey) free of charge.” 

5. These defendants admit the execution on or about the 24th dav 
of January, 1900, of a bond by the said William S. Jones, as priiiei- 
pal, to the complainant Hensey, and upon which bond the defend¬ 
ant The Mercantile Trust Company became surety, but cannot say 
whether or not the Complainants’ Exhibit “C” is a correct copy 
thereof They further say that the said bond was executed under 
circumstances hereinafter set out. 

6. These defendants admit that on the 24th day of January, 1900, 
by deed of trust duly recorded on the — day of January, 1900, in 
Liber -—, at folio — et seq., of the land records of the District of Co¬ 
lumbia, the defendant Hensey eonveyed to the defendants Brainard 
H. Warner and Clarence B. Bheem the aforesaid fifteen lots, in trust, 
however, to secure the said T. Conrad Dodge the sum of one hun¬ 
dred and nine thousand five hundred dollars ($109,500.00), secured 
upon said lots as follows: Eight thousand dollars ^8,000*00) upon 
each of lots thirty-four and thirty-five, in block six; seven thou¬ 
sand dollars ($7,000) upon each of lots twenty-seven, twenty- 
eight, twenty-nine, thirty-one, and thirty-three, in block six, and 
seven thousand dollars ($7,000.00) upon each of lots thirty- 
two and thirty-four, in block five, and lots thirt^^^^^ thirty-one, 
thirty-two, thirty-three, and thirty-five, in block , three, and 1^ 
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thirty-eight, in block sixj said notes securing said amount 

37 being payable three years after date and bearing interest at 
the rate of six per cent, per annum, payable semi-annually; 

that three installments of interest of three thousand two hundred 
and eighty-five dollars ($3,285.00) each, aggregating nine thousand 
eight hundred and fifty-five dollars ($9,855.00) in all, have accrued 
upon said loans since the execution of said trusts; that these three 
installments of interest were all advanced and paid by the defend¬ 
ant The Mercantile Trust Company upon the refusal of the com¬ 
plainant Hensey and the defendant Bates Warren to pay same after 
having been called upon for that purpose by the said Warner and 
Rheem, the agents of the holders of the notes secured by the said 
trusts; that if said interest had not been paid the whole of said prop¬ 
erty would have been advertised and sold under said trusts upon the 
non-payment of the first installment of interest thereon, and the sup¬ 
posed interest of complainant in said property would thereby have 
been entirely cut out and destroyed; that the defendant The Mer¬ 
cantile Trust Company has since received, neither from the com¬ 
plainant Hensey nor the defendant Bates Warren, nor from any one 
else, the amount of interest so advanced and paid by it, nor have 
they received any part or portion thereof. 

These defendants further say that out of the one hundred and nine 
thousand five hundred dollars ($109,500.00) raised upon said fifteen 
deeds of trust the sum of fifty-two thousand nine hundred and six¬ 
teen dollars ($52,916.00) was deducted by the defendants Warner 
and Rheem for the purpose of paying off the previous incum- 

38 brances upon said property and defraying the necessary ex¬ 
penses, including trustees’ commissions for negotiating said 

new loan, and that the remaining fifty-six thousand five hundred 
and eighty-four dollars ($56,584.00) of said fund was disbursed by 
the said Warner and Rheem pursuant to a written order from the 
complainant Hensey, first through the defendants Johnson, Russell, 
and Warren to the said William S. Jones, and after the default of 
the said William S. Jones, which occurred in October, 1900, then 
directly to the defendant The Mercantile Trust Company. 

7. These defendants admit the execution on the 24th day of Jan¬ 
uary, 1900, b}^ the complainant Hensey of a deed of trust to the 
said John L. Warren and George C. Johnson, trustees, to secure the 
said Edward S. Bond in the sum of twenty-three thousand dollars 
($23,000.00), as recited in this paragraph of the bill, and that Com¬ 
plainants’ Exhibit H appears to be a correct copy of said trust deed. 

Answering the latter part of this paragraph, these defendants say 
that, as set out in their answer to paragraph 4, twenty-one thousand 
three hundred and thirty-six dollars ($21,336.00) of the notes se¬ 
cured by this trust were to be delivered by the complainant Hensey 
to the said William S. Jones as part of the contract price for the 
erection of the said twenty-one houses; that it was also agreed by 
all concerned that a five-hundred-dollar note should be given to 
the architect in charge of said work (which said architect, according 
to the provisions of the specification articles which Were made a 
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part of the said Hensey-Jones eontract, was to be appointed 

39 by the defendant Warron) ; that the remaining onethoiisand 
one hundred and sixty-four doiiars (|l,16400) of said notes 

were to be held by the said Johnson, Eussell, and Warren, and used 
as emergency might req^uire ; that said one thousand one hundred 
and sixty-four dollars ($1,16400) in notes were, however, in point 
of fact, never used and have since been cancelled and returned to 
the complainant Hensey, 

8. These defendants admit that on the 24th day of Jannary, 
1900, the complainant Hensey, as principal, executed a bond to the 
defendants Warner and BheW in the penalty of forty thousand 
dollars (140,000.00), and that upon said bond the defendant The 
Mercantile Trust Company became surety ; that a copy of said bond 
is filed herewith as a part hereof and marked T. C., Exhibit 
A;” that said bond was executed by the complainant Hensey to 
secure the performance bj^ him of a contract of even date with said 
bond between him and the defendants Warner and Rheem, requir¬ 
ing the erection and completion by the said Hensey of the aforesaid 
fifteen houses, .a copy of said contract being filed herewith as a part 
hereof and marked “ M. T. 0., Exhibit B.” 

That on the same day, to wit, the 24th day of January, 1900, 
the complainant Hensey also entered into a contract with the afore¬ 
said Seymour W, Tulloch, for a consideration, among other things, 
of three thousand six hundred and thirty dollars (|3,630.00), for 
the erection and completion of the remaining six of the twenty- 
one houses referred to in paragraph three of the bill, a copy 
of said contract being filed herewith as a pai’t hereof and 
marked “M. T. 0., Exhibit 0.;” that, to secure the per- 

40 formance of the last-recited contract, the complainant 
Hensey, as principal, also executed to said Seymour W. 

Tulloch a bond, dated the 24th day of January, 1900, in the 
penalty of twenty thousand dollars ($20,000.00), conditioned 
upon the performance by the said .complainant, Hensey, of the 
aforesaid contract, and upon which bond the defendant The 
Mercantile Trust Company also became surety, a copy of said Tub 
loch bond being filed herewith as a part hereof and marked M. T. C., 
Exhibit D.” These defendants deny that the bond given by the 
complainant Hensey to the defendants Warner and Eheem was 
given for the purpose set forth in the latter part of paragraph 8 of 
the bill, which is “for the sole purpose of protecting the said Warner 
and Rheem against any default or failure on the part of your com¬ 
plainant Hensey in carrying out any obligation on his part to be 
performed under the contract entered into between the complainant 
• Hensey and the said William S. Jones,” or that said bond was given 
for any purpose other than that set forth by its very terms. Further 
answering this paragraph, these defendants say that it was origi¬ 
nally agreed that no bond should be 'given by the said William S. 
Jones to the complainant Hensey as seQUrity for the performance of 
the contract between them, and that the only indemnity to be given 
against the non-completion of the said twenty-one houses should be 
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the bonds of the complaina nt Hensey to Warner and E-heem and to the 
said Seymour W. Tulloch, but that the said Hensey, before the final 
consu-mation of said transaction, requiring security from the said 
Jones for the performance of the said building contract, the said 
bond of Jones to the complainant Hensey was executed. 

41 9. These defendants admit the execution by the complain¬ 
ant Hensey of the deed of trust referred to in this paragraph, 

and its position with respect to the lien therebj’^ created upon said 
loan, as also set out in said paragraph. 

10. These defendants admit that the said William S. Jones, pur¬ 
suant to his said contract with the complainant Hensey, shortly 
after the 24th day of January, 1900, did enter upon the completion 
of the said twenty-one houses, and worked upon the same until the 
latter part of October, 1900, when, being unable, by reason of his 
inability to obtain credit, and for various other reasons, to continue, 
violated his contract and abandoned work upon the said houses; 
that the complainant Hensey was thereupon notified by the said 
Warner and Eheem of the condition of the said buildings, and 
called upon by the said Warner and Eheem to perform his contract 
with them and complete the said houses, but the said Hensey neg¬ 
lected to do so, and the defendant The Mercantile Trust Compan}^ 
as surety upon the bond of the said Hensey for the performance of 
his said contract, was thereupon called upon by the said Warner 
and Rheem to complete the said buildings. The defendant The 
Mercantile Trust Company cannot say whether or not the^^ 
were called upon by the complainant Hensey to perform their 
obligation on the Jones bond, but say that they have no record 
of such notice; that the obligation, however, on both bonds being 
identical, the discharge of that obligation on one necessarily dis¬ 
charged the other; that the defendants Warner and Rheem having 
performed their part of their contract with the complainant 

42 Jfensey, and the complainant Hensey" up to that time having 
performed his part of his contract with the said William S. 

Jones, the defendant The Mercantile Trust Company then—that is, 
in October, 1900—recognized liability upon both bonds, and also that 
their liability upon both bonds was to continue so long as tbe re¬ 
spective obligees continue- to perform their parts of their respective 
contracts ; that therefore, upon the receipt of the said notification 
from the defendants Warner and Rheem, the obligees of the said 
Hensey bond, the defendant The Mercantile Trust Company im¬ 
mediately took up the work abandoned by the said William S. Jones, 
and at a great loss and damage to itself, as hereinafter specific¬ 
ally enumerated, eompleted said twenty-one houses according to 
plans and specifications, in a thorough, skillful, and workmanlike 
manner, and these defendants emphatically deny the allegation in 
the bill of complaint to the contrary, and aver that said charge is 
made from captious motives solely for the purpose of harassing the 
defendant The Mercantile Trust Company and delay it in the fore¬ 
closure of its hereinafter-recited trust; that said fifteen houses were 
completed in June, 1901, and to the complete and entire satisfaction 
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of the said Warner and E-heem, the obligees of the bond of the com¬ 
plainant Hensey and the agents for the holders of the trust notes 
secured upon said property, and the said Warner and Eheem have 
accepted same in discharge of the obligation of the defendant The 
Mercantile Trust Company on its bond to them, and have also paid 
over to the said Mercantile Trust Company, as surety for the com¬ 
plainant Hensey, the final payment upon said loan, which said 
payment was not due and payable until the final and satis- 

43 factory completion of the said houses; that William J. Pal mer, 
the architect in charge of the said work, appointed by 

the defendant Bates Warren, pursuant to a provision in the written 
specifications for said houses, which said specifications are made a 
part of the aforesaid contract between the complainant Hensey 
and the said William S. Jones (and which said specifications and 
the letter of Bates Warren appointing said Palmer architect are 
filed herewith and made parts hereof and marked respectivelv 
“ M. T. C., Exhibit E,” and “ M. T. C., Exhibit ¥ ’■), has passed saiS 
work and certified to the thorough and satisfactory completion of 
the said buildings, the certificate of the said Palmer, herein referred 
to, being filed herewith as a part hereof and marked “ M. T. C., Ex¬ 
hibit G.” These defendants pray that the afiidavits filed herewith 
and marked “ M. T. C., Exhibit H,” in reference to the completion 
of and character of work upon the said buildings, may be read in 
connection with this paragraph. 

11. These defendants admit the allegations in this paragraph, 
except that the defendant Hayden Johnson or in fact any of these 
defendants ever saw or ever had knowledge of the said contract be¬ 
tween the complainant Hensey and* the defendants Ross and Riley, 
either on the 24th day of January or at any time before or after 
that date, and they all deny having at any time had any knowl¬ 
edge of the said contract. 

12. Answering paragraph 12 of the bill, these defendants 
admit that the consideration to be paid by the complainant 

Hensey to the said William S. Jones for the construction of 

44 said twenty-one houses was, as hereinbefore recited, eighty- 
nine thousand two hundred and fifty dollars ($89,250.00), 

composed as follows: Sixty-five thousand two hundred and fourteen 
dollars ($65,214.00) in cash, twenty-one thousand three hundred and 
thirty-six dollars ($21,336.00) in second-trust notes upon said prop¬ 
erty, and twenty-seven hundred dollars ($2,700.00) to be paid by the 
conveyance of the equity in house on lot twenty-seven, block six, of 
the aforesaid subdivisionrin addition to which and as a part of 
said consideration, as hereinbefore recited, the complainant Hensey, 
by the terms of said contract, agreed to furuish to the said William 
S. Jones, free of charge, the mantels then stored (82, more or less) 
at the Ratcliffe auction-house on Pennsylvania avenue northwest, 
and which said mantels were to be useS in said houses; thaf all 
of the said twent^one thousand three hundred and thirty-six dol¬ 
lars ($21,836.00) in notes were to be accepted by God win and Phelps, 
stone contractors in this city, and the defendant Samuel Ross, dealer 
4—1180a 


A 







26 THE MERCANTILE TRUST CO. ET AL. VS. 

in mill-work and hardware, in different amounts for payment for 
material, aggregating the amount of said notes, to be supplied by 
the said Godwin and Phelps and the said Ross to the said William 
S. Jones for use in said buildings, and that contracts were signed by 
the said Godwin and Phelps and the said Ross, agreeing to accept 
from the said William S. Jones the said notes; that these contracts 
were never performed, however, and as a result the defendant The 
Mercantile Trust Company, as surety for the said Jones, was com¬ 
pelled to pay cash for said stone and mill-work and hardware and 
became, therefore, entitled to and did receive said twenty-one 

45 thousand three hundred and thirty-six dollars ($21,836.00) 
in second-trust notes itself. 

On account of the above-recited consideration for said contract 
the said William S. Jones and the defendant The Mercantile Trust 
Company, as surety as aforesaid, have together and in all received 
as follows : 

Of the sixty-five thousand two hundred and fourteen dollars 
($65,214.00) in cash to be paid, they have received the sum of fifty- 
six thousand five hundred and eighty-four dollars ($56,584.00), 
being the net amount due the complainant Henseyfrom the defend¬ 
ants Warner and Rheem on account of said loans, and which amount 
was assigned by the said Hensey to the said Jones, and paid by the 
said Warner and Rheem, as hereinbefore set out, a portion to John¬ 
son, Russell, and Warren, as agents for the said Jones, and the bal¬ 
ance to the defendant The Mercantile Trust Company. ' 

Of the notes contracted for, they have received the total amount, 
viz., twenty-one thousand three hundred and thirty-six dollars 
($21,336.00), as hereinbefore mentioned. 

The equity of said lot twenty-seven, in block six, neither the said 
Jones nor the defendant The Mercantile Trust Company have 
received, the equity in said lot and house being in the defendant 
Bates Warren, said lot being one of the four, the sale of which is 
sought by the bill in this cause to be enjoined. 

The complainant Hensey has, moreover, absolutely refused to sup¬ 
ply to the said William S. Jones or to the defendant The Mercan¬ 
tile Trust Company the said 82 mantels contracted to be 

46 delivered by him to the said Jones, although due demand 
was made upon him so to do by the defendant The Mercan¬ 
tile Trust Company after succeeding to the rights of the said Jones in 
the said contract, as will appear by reference to Complainants’ 
Exhibit “ H,” nor has the said Hensey supplied any other mantels 
or paid or ofered to pay anything in lieu of same, and as a result of 
his refusal to perform this feature of his aforesaid contract the 
defendant The Mercantile Trust Company has been put to great 
expense, to wit, the sum of thirteen hundred and twenty-five dollars 
($1,325.00), in purchasing other mantels for said houses. These 
defendants deny that the complainant Hensey ever assigned, as the 
reason for his refusal to supply said mantels, the fact that in his 
opinion said houses were not being completed according to plans 
and specifications as set out in paragraph 17 of the bill, but say that 
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he did, in response to a letter addressed to him by the defendant 
Russell, as agent of the defendant The Mercantile TYust Company, 
and as set out in Exhibit “H”.of said bill, complain of the short¬ 
ness of time limited in said, letter within which to supply said 
mantels, and expressly promised to furnish same within a reason¬ 
able time, a copy of the said letter received from the said Hensey by 
the defendant The Mercantile Trust Company, in reply to the letter 
of the said Russell above referred to, being filed herewith as a part 
hereof and marked M. T. C., Exhibit 1. These defendants say 
that no other mantels were placed in said buildings at the time said 
demand was, made, but anticipating the neglect of the complainant 
Hensey to provide said mantels, the time for' the completion 

47 of the said buildings being limited, the said defendant. The 
Mercantile Trust Company, had had other mantels hauled to 

the premises; that had the said eighty-two mantels been supplied 
by the complainant Hensey when demanded, they would have been 
placed in the said buildings; that the mantels placed in said 
buildings were the kind required by the specifications, and the same 
are in all respects satisfactory to the architect in charge of said work. 

That therefore, although said buildings have been full}?^ completed 
by the defendant The Mercantile Trust Company to the complete 
satisfaction of the obligees in the said Hensey bond and the archi¬ 
tect in charge of said work, and a number of the said houses are at 
present and were at the time of the filing of thies bill rented and 
occupied by tenants, the complainant Hensey still owes the de¬ 
fendant The Mercantile Trust Company, as successor to the said 
William S. Jones, on account of said contract price called for by the 
terms of the aforesaid agreement, the sum of eight thousand six 
hundred and thirty dollars (|8,630.00) in cash, the equity in 
house on lot twenty-seven, block six, in the said subdivision, and 
the 82 mantels specified in said contract, all of which have been 
demanded and refused. 

That the said-second trust notes, amounting to twenty-one thou¬ 
sand three hundred and thirty-six dollars ($21,336.00), received by 
the defendant The Mercantile Trust Company, having matured on 
tlie 24th day of January, 1901, and payment of the same having 
been demanded of the complainant Hensey and refused, and the 
houses upon which said notes were secured having been completed 
as aforesaid, the defendant The Mercantile Trust Company di¬ 
rected the trustees, under the trust given to secure said notes, to 
advertise and sell said eleven houses ; that said property was 

48 therefore advertised on the — day of July, 1901, and oJffered 
lor sale and sold on the 27th day of July, 1901, to Edwin L. 

Porter, the vice-president of the defendant The Mercantile Trust 
Company, who became the purchaser thereof for the sum of fi.fteen 
thousand two hundred and fourteen dollars and eighteen cents 
($15,214.18), being six thousand one hundred and seventeen dollars 
and eighty-six cents ($6,117.86) less than the face value of the said 
notes; that the defendant The Mercantile Trust Company there¬ 
fore claims from the complainant Hensey, the maker of said notes. 
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by reason of his obligation on said notes, the said sum.of six 
thousand one hundred and seventeen dollars and eighty-six cents 
(|6,117.86), and proposes to prosecute an action at law against the 
complainant Hensey for said amount. • 

That in the completion of said houses, by reason of its obligation 
upon the bond of the complainant Hensey to the defendants 
Warner and Rheem, the defendant The Mercantile Trust Company 
advanced and expended in all the sum of $90,335.97; that upon 
this amount should be credited the sum of $25,552.90, actual cash 
received b}^ it from the defendants Warner and Rheem, plus the 
sum of fifteen thousand two hundred and eighteen dollars and 
fourteen cents, being the amount realized by the sale of said prop¬ 
erty under the said second trust, leaving a balance of $49,564.93, 
which, increased by the sum of nine thousand eight hundred and 
fifty-five dollars ($9,855.00), being the amount of the three install¬ 
ments of interest upon the first trust upon the said property, ad¬ 
vanced also by the defendant The Mercantile Trust Company, 

49 represents the total loss and damage sustained by the said 
Mercantile Trust Company by reason of its being surety 

upon the said bond of the complainant Hensey to the defendants 
Warner and Rheem and Seymour W. Tulloch; that as all twenty- 
one houses were in practically the same condition with respect to 
completion when work was commenced by the def’t The Mercan¬ 
tile Trust Co., l-f- of said 49,564.93 would be the approximate dam¬ 
age sustained by said company in completing said fifteen houses. 

These defendants deny everything in paragraph twelve inconsist¬ 
ent with this statement of facts. 

13. These defendants admit that the defendant Bates Warren is 
owner, as trustee, of the four lots set out and described in the copy 
of advertisement numbered one, made an exhibit to complainants’ 
bill, and are advised and believe, and therefore aver, that the said 
Bates Warren was called upon by the complainant to file a bill in 
this case, but that the said Bates Warren, being an attorney-at-law, 
familiar with the facts in the case, and recognizing the complete 
absence of reason or grounds for such a bill, refused to file same. 

14. Tliese defendants admit the allegations contained in this para¬ 
graph, and assert that the damage of the defendant The Mercantile 
Trust Company by reason of being surety upon the said bond of 
the complainant Hensey to the defendants Warner and Rheem 
amounts to, to wit, $35,403.45, as aforesaid, and the said trustees 
were entitled to advertise and sell said property under the said trust. 
They admit the misdescription of the property in the said adver¬ 
tisement, the same being occasioned by a clerical error in mistaking 
block 5 for block 3, and the defendants Russell and Johnson say 
that they had prepared a corrected advertisement and were about 
to publish it, when the ‘ restraining order issued from this court in 

this case was served upon them. 

50 15. These defendants deny the conclusions advanced in 
paragraph 15, and repeat that the loss of the defendant The 

Mercantile Trust Company by. reason of having to complete 
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said twenfcy-one houses amounts to $49,564.93, as herein¬ 
before more specifically set forth; that the bond given by 
the said William S. Jones to the complainant Hensey was 
vitiated by the neglect and refusal of the said Hensey to 
comply with its terms and perform his part of the contract 
it was given to secure, and the said greater part of said damage, 
as hereinbefore set out, was sustained solely by the defendant 
The Mercantile Trust Company on account of its suretyship on the 
bond on the complainant Hensey to the defendants Warner and 
Rheem, and, having sustained such loss, they were justified in resort¬ 
ing to their security for reimbursement and advertising said bouses, 

I all of which, as above recited, were, at the time of the insertion of 
the said advertisement, fully and satisfactorily completed. 

16. These defendants deny absolutely and emphatically the alle¬ 
gations in paragraph 16 that the complainant Hensey has performed 
his said contract with the said William S. Jones, and say that his 
admissions in the other paragraphs of his bill contradict such claim 
on his part. 

17. These defendants admit that the complainant Hensey ad¬ 
dressed to various persons interested in the said houses a number 
of letters during the progress of said work, all of a captious nature, 

and calling attention to innumerable objections in the con- 
51 struction of said buildings that existed in the mind of the 
said complainant, but these defendants say that the con¬ 
struction of the said buildings being under the supervision of the 
said William J. Palmer, the architect appointed by the said defend¬ 
ant, Bates Warren, pursuant to a provision in the specification arti¬ 
cles, which were made a portion of the contract between the com¬ 
plainant Hensey and the said William S. Jones, the defendant The 
Mercantile Trust Company turned the letters of the said Hensey 
over to the said Palmer, architect, and followed the latter’s instruc¬ 
tions in the premises, which differed materially from those con¬ 
tained in the communications of the complainant Hensey. 

These defendants again deny that the failure of the complainant 
Hensey to supply the said eighty-two mantels, as required by his 
said contract, was the result of any belief on his part that the said 
houses were not being properly constructed, but aver and charge 
that he had no excuse or justification whatever for not supplying 
same, and they respectfully invite the court’s attention to his letter 
marked M. T. C., Exhibit K, above referred to in this connection, as 
one of his numerous excuses for not furnishing said mantels. 

18. These defendants admit the allegations of fact contained in 
paragraph 18 that the interest of the defendant The Mercantile 

I Trust Company in lots 32 and 34, block 5, and lots 27 and 38, in 

I block 6, in said Tulloch et alsJ subdivision, arose out of the deed of 

trust given by the complainant Hensey to the defendants 
I 52 ' Percy H. Russell and Hayden Johnson, and deny, as unwar- 
i f ranted from the facts stated in complainants’ own bill, the 

"’J conclusion that defendants are seeking to take any unfair advan¬ 
tage of them. 
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19. Answering paragraph 19, these defendants say that at the time 
of filing the bill in this cause all of said fifteen houses had been 
thoroughly completed by the defendant The Mercantile Trust Com¬ 
pany ; that a certificate of completion had been given by the said 
William J. Palmer, the architect in charge, that the final payment 
conditioned upon the satisfactory completion of the said houses had 
been made by the defendants Warner and Pheem, and that some of 
said houses were actually occupied by tenants at that time; that the 
season of the year at which said houses were offered for sale—^that is 
to say, the month of July—was a propitious season for their sale, and 
that there was no legal or equitable reason why said houses should 
not be sold. 

Furthering answering the bill of complaint, these defendants say 
that the complainant Hensey is wholly insolvent; that there are nu¬ 
merous outstanding judgments against him, and that he is absolutely 
unable financially 'to discharge the claims of the defendant The 
Mercantile Trust Company against him, set forth in this answer; 
that the trust of the defendant company upon the four lots in ques¬ 
tion is the only indemnity or security it has for its loss sustained 
upon the said Hensey bond, and that to deprive it of this security 
by granting the prayer of the .complainants’ bill would be to turn 
back to the complainant Hensey, who is already heavily indebted 
to the defendant company, that which the latter has 
53 rendered of value and became of value by reason of its con¬ 
scientious performance of the complainant Hensey’s obliga¬ 
tion. 

These defendants further say that the defendant The Mercantile 
Trust Company is entirely solvent and able in every way to satisfy 
any judgment at law for damages that the complainant Hensey may 
be entitled to recover against it by reason of its suretyship upon the 
bond of said William S. Jones. 

And having fully answered the bill of complaint, these defend¬ 
ants pray that they may — dismissed hence with their reasonable 
costs; that the temporary injunction issued herein on the 23rd day 
of July, 1901, enjoining the sale of the property mentioned in the 
second prayer of the said bill, may be dissolved, and that the court 
may tax against the complainants and* their surety on the under¬ 
taking filed in this case the damages most wrongfully sustained by 
the defendant The Mercantile Trust Company by reason of the issu¬ 
ance of the said injunction, which they estimate at five thousand 
dollars (|5,000.00). 

(Signed) THE MERCANTILE TRUST CO., 

By WILLIAM H. GRAHAM, Pres’dH. 
PERCY H. RUSSELL. 

HAYDEN JOHNSON. 


HAYDEN JOHNSON, 

Solicitor for the Above-named Defendants. 
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Disteict of Columbia, ss: 

I, William H. Graham, upon oath say that I am the president of 
The Mercantile Trust Company, one of the defendants in the above- 
entitled cause, and that I have read the foregoing answer by 
54 me subscribed and know the contents thereof; that the facts 
and things therein stated on my personal knowledge are true, 
and those stated on information and belief I believe to be true. 
(Signed) WILLIAM H. GRAHAM. 


Subscribed and sworn to before me this 10th day of December, 
1901. 


[notaeial seal.] 


BENJ. VAIL, 

Notary Public, D. G. 


Disteict of Columbia, ss ; 


I, Percy H. Russell, one of the defendants in the above-entitled 
cause, upon oath say that I have read the foregoing answer by me 
subscribed and know the contents thereof, and that the facts and 
things stated therein upon my personal knowledge are true, and 
those stated on information and belief I believe to be true. 

pgned) PERCY H. RUSSELL. 


Subscribed and sworn to before me this 9fch day of December, 
1901. 


[notaeial seal.] 


H. R. HOWENSTEIN, 

Notary Public, D. G. 


Disteict of Columbia, ss ; 

I, Hayden Johnson, one of the defendants in the above-entitled 
cause, upon oath say that I have read the foregoing answer by me 
subscribed and know the contents thereof, and that the facts and 
things stated therein upon my personal knowledge are true, 
55 and those stated upon information and belief I believe to be 
true. 

(Signed) HAYDEN JOHNSON. 


Subscribed and sworn to before me this 9th day of December, 
1901. 


[notaeial seal.] 


H. R. HOWENSTEIN, 

Notary Public, D. G. 


(Endorsed.) 

We consent to vacation of pro confesso as to Hayden Johnson and 
Percy H. Russell, and that it be considered vacated without order. 

BIRNEY & WOODARD, 

For Gompl’ts. 
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56 “M. T. Co., Exhibit A.” 

Filed December 11,1901. 

Know all men by these presents: That we, Melville D. Hensey, 
of Washington, D. C., (principal) and The Mercantile Trust Com¬ 
pany, of Pittsburg, Pa. (surety) are held and firmly bound unto 
Brainard H. Warner and Clarence B. Pheem, both of Washington, 
D. C., (hereinafter called the obligees), in the sum of forty thousand 
dollars, lawful money of the United States of America, to be paid to 
the said obligees, their certain attorney, executors, administrators, 
successors or assigns, to which payment well and truly to be made, 
we do hereby jointly and severally bind and obligate ourselves, our 
heirs, executors, administrators, successors or assigns, and every of 
them, firmly by these presents. 

Sealed with our seals and dated this 24th day of January, in the 
year of our Lord one thousand nine hundred. 

Whereas, the said obligees did, on the 24th day of Januar}^ A. D. 
1900, enter into and executed a certain contract with the said 
principal for the erection and completion within seven months from 
the date thereof, of fifteen certain brick dwelling-houses, located 
respectively on lots 30, 31, 32, 33, and 35 block 3, lots 32 and 34, 
block 5; lots 27, 28, 29, 31, 33, 34, 35 and 38 block 6, in Seymour 
W. Tulloch, et alsJ subdivision of lots in Washington Heights, all 
according to plans and specifications for same, and the said obligees 
having required the said principal to give bond to protect said 
obligees, or any holder of the promissory notes or an}?" of them, men¬ 
tioned in the agreement of even date herewith, between the said 
Melville D. Hensey and Brainard H. Warner and Clarence B. 

57 Pheem, against any loss arising out of, or by reason of, the 
non-performance of any of the covenants contain.ed in the 

said contract, to be performed by the said principal. 

Now, the condition of this bond is such, that if the said principal 
shall duly and faithfully perforin and fulfill all and every the con¬ 
ditions of said contract, above recited, on his part to be kept and 
performed, and shall keep harmless and protect the said obligees, 
and each and every person who shall become the holder of said 
promissory notes, or any of them from and against all loss by reason 
of the non-fulfillment by the said principal of the covenants con¬ 
tained in said contract to be performed by him as aforesaid; and 
also against actual loss by reason of any and all claims, defects, er¬ 
rors, objections, liens and incumbrances, arising from the non-fulfill¬ 
ment by the said principal of said covenants, then this obligation 
to be void, otherwise to remain in full force and effect. 

This bond is issued upon the express condition, that all the cov¬ 
enants and agreements contained in the said contract made by the 
said obligees and on their part to be kept and performed, for the pro¬ 
tection of the said obligees and of said surety, and shall be strictly 
kept andlperformed by the said obligee-. 
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And upon the further condition, that if any liability shall accrue 
on the part of said surety, by reason of this obligation, after settle¬ 
ment of the same, the said surety shall be subrogated to ^ all the 
rights and remedies which the obligees would have against the 
principal in this obligation, or any other person ; and the obligees 
are bound, by acceptance of this obligation, to authorize and 
58 permit the surety to use the name of the said obligees for 
the recovery thereof. Should the amount of this obligation 
not cover the loss of the obligee- the surety shall be interested in 
such rights with the obligee- in the proportion of the amount paid 
to the amount of the loss not covered by this obligation. 

MELVILLE D. HENSEY. [seal.] 

THE MERCANTILE TRUST COMPANY, 
By EDWIN L. PORTER, Vice-President. . 

Attest: 

[Seal the Mercantile Trust Company.] 

EDWARD BALL, 

Secretary. 


Sealed and delivered in the presence of us: 
BATES WARREN, 

As to Melville D. Hensey. 


59 M. T. C., Exhibit B. 

This agreement, made this 24th day of January, A. D. 1900, by 
and between Brainard H. Warner and Clarence B. Rheem, of the 
city of Washington, District of Columbia, parties of the first part, 
and Melville D. Hensey of the same city and District, party of the 
second part. 

Whereas, the party of the second part being the present owner of 
the unencumbered title to lots 30, 31,32,33 and 35, in block 3; 
lots 32 and 34, in block 5; and lots 27 and 28 29, 31, 33,34, 35, and 
38, in block 6, of Seymour W. Tulloch et als.’ subdivision of lots in 
Washington Heights, said lots being partially improved, desires to 
secure from the parties of the first part a loan of $109,500, for the 
purpose of completing the buildings commenced upon said lots. 

And whereas, the parties of the first part are willing to make 

said loan, c 

Now, therefore, this agreement witnesseth: That the parties of the 
first part, for and in consideration of the covenants hereinafter re¬ 
cited to be performed by the party of the second part, do hereby 
covenant and agree to lend to the party of the second part, for the 
purpose of completing said buildings as aforesaid, the sum of 
$109,500.00, which said loan is to be represented by the notes of the 
party of the second part, drawn to the order of T. Conrad Dodge, 
dated January 24th, 1900, and secured by first deeds of trust upon 
said property as follows: 


5—1180a 
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Upon lots 30, 31, 32, 83, and 35 block 3; lots 32 and 34 block 5 
and lot 38, block 6, |7,000.00 upon each lot. 

Upon lots 27, 28, 29, 31, and 33 block 6 $7,500.00 upon each lot; 
and upon lots 34 and 35 block 6 $8,000.00 upon each lot. 

And the said parties of the first part agree to advance the said 

60 sum of $109,500.00 to Hayden Johnson, Percy H. Pussell and 
Bates Warren, at intervals as the work on said buildings 

progresses, and according to the schedule of payments hereto at¬ 
tached and made a part of this agreement. 

And the said party of the second part, for and in consideration 
of the covenants hereinbefore recited to be performed by the parties 
of the first part, does hereby covenant and agree to erect and com¬ 
plete or cause to be erected and completed, within seven months 
from the date hereof, and without liens prejudicial to the above- 
mentioned trusts, the houses erected upon the hereinbefore-recited 
lots, according to the pland and specifications provided therefor by 
the said party of the second part; and to give bond with sufficient 
surety to be approved by the parties of the first part to insure such 
completion. 

In testimony whereof, both parties hereto have hereunto set their 
hands and seals on the day and year first hereinbefore written. 
(Signed) BBAINARD H. WARNER, [seal.' 

“ CLARENCE B. RHEEM. ’seal.’ 

« MELVILLE D. HENSEY. [seal.] 

61 Schedule of Payments under A greement Between M. D. Hensey and Warner and 

Rheem, Trustees. 

Houses on Washington heights. 


Payment 
per house. 


750.00 

600.00 

560.00 

560.00 

350.00 


770.00 
Balance.— 


It is understood that the second and third payments mentioned 
in the above schedule, “ when brick-work is completed,” mean when 
brick-work is topped out. 


Stage or progress of work. 


1. When papers are recorded, etc. 

2. When brick-work is completed, lots 32 and 

34, block 5. 

3. When brick-work is completed, lots 27, 28, 

29, 31, 33, 34, 35, and 38, block 6.. 

4. When ready for plastering (all houses). 

5. When lathed and browned out (all houses). 

6. When white-coated (all houses). 

7. When trimmed out, including heating ap¬ 

paratus and fixatures and all tiling (all 
houses)..... 

8. When completed.... 


Total payment. 


54,416. 


1,500. 


4,800. 

8,400. 

8,400. 

5,250. 


11,550. 
Balance.. 

94,516. 


HAYDEN JOHNSON. 
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“ M. T. C., Exhibit E ” 

Specifications. 

For material to be furnished and labor to be performed in the 
erection and completion of twenty-one (21) residences to be located 
on Washington Heights, on Belmont, Kalorama, California, and 
Vernon avenues, respectively, foi* Mr. Melville D. Hensey, to be 
built according to the plans and elevations and detail drawings, 
and these specifications prepared by M. D. Hensey, architect, but 
under the supervision of an architect to be appointed by Bates 
Warren, said architect appointed to take entire charge. 

St? Slf ^ ^ ^ ^ 

“M. T. C., Exhibit F.’’ 

Apeil 19,1901. 

Mr. Wm. J. Palmer, architect, Washington, D. 0. 

Dear Sir: I am required by the specifications for the houses 
being erected on Washington Heights by the Mercantile Trust 
Company for Messrs. Tulloch et al. to designate and appoint an 
architect to be in charge of the construction of the said houses, and 
pursuant to such requirement I hereby designate and appoint 

63 you as such architect, and request that you forthwith, if 
agreeable to you, take charge of the same. Before doing so, 

however, you must make some arrangement as to your compensa¬ 
tion therefor, as I will in no way be responsible for such charges as 
you may make for superintending the construction of the houses, 
and this letter is written only for the purpose of indicating my 
choice as to the architect to be placed in charge. If you conclude 
to accept this appointment please advise me of the same at your earli¬ 
est convenience. I would suggest that you calljupon the represent¬ 
ative of the Meicantile Trust Company, Mr. Percy H. Pussell, to 
make the arrangements for your compensation above referred to. 
Very truly, 

(Signed) BATES WARREN. 

“ M. T. 0., Exhibit G.” 

July 29,1901. 

Bates Warren, Esq., Washington, D. 0. 

Dear Sir : It gives me pleasure to report to you the completion 
of the twenty-one Kellogg houses, located on Vernon, California, 
Kalorama, and Belmont avenues, by the Mercantile Trust Company, 
of Pittsburg. The work has been done according to my interpre¬ 
tation of the plans and specifications and where deviations have, 
been made from the plans and specifications, it has been where the 
same were inconsistent or ambiguous, and in all cases of in- 

64 consistency or ambiguity the w’’ork has been done according 
to the interpretation most beneficial to the houses. 

Very truly yours, WM. J. PALMER. 
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65 Supreme Court of the District of Columbia. 

Hensey et al. ) 

vs. >No. 22483. Equity. 

Mercantile Trust Co. et al. J 

The clerk will please enter this cause discontinued as to defend¬ 
ants B. H. Warner and Clarence B. Rheem. 

BIRNEY & WOODARD, 

So Vrs for Comp lainants. 

August 16,1901. 

Discontinuance as ordered— 

Entered— 

By clerk. 


Pro Confesso as to All Defendants. 

Filed November 18,1901. 

In the Supreme Court of the District of Columbia. 

Melville D. Hensey et al.. Complainants, 

vs. 

The Mercantile Trust. Company et al.. 

Defendant-. 

It appearing to the court that the defendants. The Mercantile 
Trust Company, Percy H. Russell, trustee; Hayden Johnson, trus¬ 
tee ; Samuel Ross, Thomas R. Riley, and Bates Warren, al- 
66 though duly served with process, have not answered the bill 
of complaint, it is, this 18th day of November, 1901, ordered, 
adjudged, and decreed that the bill of complaint be taken as con¬ 
fessed as against the said above-named defendants. 

A. B. HAGNER, 

By the Court. 

Order Vacating Decree Pro Confesso. 

Filed December 11,1901. 

In the Supreme Court of the District of Columbia. 

Melville D. Hensey et al. I 

vs. • • > Equity. No. 22483. 

The Mercantile Trust Company et al. J 

Upon consideration of the motion of the defendant The Mercan¬ 
tile Trust Company, filed herein, asking for the vacation of the de¬ 
cree pro confesso passed herein on the — day of November, 1901, 
against all of the defendants hereto, and the consent of counsel for 
the complainants hereto, it is by the court, this 11th day of Decem¬ 
ber, 1901, adjudged, ordered, and decreed that the said decree pro 
confesso he, and the same hereby is, vacated and set aside as to the 


i- Equity. No. 22483. 






MELVILLE D. HENSEY ET AL. 


37 


defendant The Mercantile Trust Company, with leave to the said 
defendant, The Mercantile Trust Company, to file its answer to the 
bill of complaint within 10 days from the date of this order. 

By the court: 

A. C. BRADLEY, Justice. 

67 Stipulation. 

Piled December 16,1901. 

In the Supreme Court of the District of Columbia. 

Melville D. Hensey- et al. 1 

m. > No. 22483. Equity. 

The* Mercantile Trust Company et al. J 

It is, this eleventh day of December, 1901, stipulated and agreed 
by counsel for the respective parties hereto that this cause shall 
forthwith be submitted to the court, after argument, for final hear¬ 
ing upon the bill and answer, and that for the purpose of such hear¬ 
ing the following facts shall be taken as admitted facts as fully as if 
they had been expressly admitted in the answer for the defendants: 

1. That the business relations between the complainants Mertens 
and Agnew and Edgar C. Kellogg, named in the bill of coin plaint, 
were as stated in said bill; that the bricks furnished by said Mertens 
and Agnew to the said Kellogg were used in the erection of the 
buildings described in the bill of complaint; that the balance of 
money due therefor is as stated in said bill, and that Complainants’ 
“ Exhibit C ” is a true copy of its original. 

BIRNEY & WOODARD, 

Counsel for Complainants. 
HAYDEN JOHNSON, 

Counsel for Defendants. 

68 Decree. 

Filed December 17,1901. 

In the Supreme Court of the District of Columbia. 

Melville D. Hensey et al*. Complainants, 

m. 

The Mercantile Trust Company et al.. 

Defendants. 

This cause coming on to be heard upon the bill of complaint and 
the answers thereto and the stipulation of counsel as to certain facts, 
and having been argued by counsel for the respective parties and 
duly considered by the court, it is, this 17th day oflDecember, 1901, 
ordered, adjudged, and decreed that the deed of trust made by Mel¬ 
ville D. Hensey and his wife to the defendants Percy H. Russell and 
Hayden Johnson, dated January 24, 1900, and recorded in Liber 
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2460, folio 338, of the land records of the District of Columbia, has 
been fully satisfied and is without further efiicacy or efiPect, and that 
the said defendants, Percy H. Russell and Hayden Johnson, trustees, 
be, and they hereby are, perpetually enjoined from selling or offer¬ 
ing for sale, under said deed of trust, lots twenty-seven and thirty- 
eight, in block numbered six, and lots thirty-two and thirty-four, in 
block numbered five, in Tulloeh and others’ subdivision of lots in 
Washington Heights, described in said bill of complaint; and it is 
further adjudged and decreed that the complainants recover against 
the Mercantile Trust Company their costs of this suit, to be taxed by 
the clerk, and have execution thereof as at law. 

By the court : 

A. C. BRADLEY, Justice. 

69 Order of Severance. 

Filed December 24,1901. 

In the Supreme Court of the District of Columbia. 

Melville D. Hensey et al. 1 

vs. > Equity. Ho. 22483. 

The Mercantile Trust Co. et al. j 

It appearing to the court that the defendants The Mercantile 
. Trust Company, Hayden Johnson, trustee, and Percy H. Russell, 
trustee, desire to appeal from the decree passed in this cause on the 
17th day of December, 1901, and that the defendants Samuel Ross, 
Thomas R. Rile^q and Bates Warren decline to unite in said appeal, 
it is, this 24th day of December, 1901, ordered that the said Mercan¬ 
tile .Trust Company, Hayden Johnson and Percy H. Russell, trus¬ 
tees, have leave to sever on said appeal from the aforesaid defendants, 
who decline to unite in said appeal. 

It is further ordered that the bond for costs in the appeal to be 
taken in this cause be, and it is hereby, fixed at five hundred dollars. 

A. C. BRADLEY, Justice. 

70 Order for Appeal, &c. 

Filed December 24,1901. 

In the Supreme Court of the District of Columbia. 

Melville D. Hensey et al. 
vs. 

The Mercantile Trust Co. et al. 

The clerk of the said court will please enter an appeal in the 
above-entitled cause by the defendants The Mercantile Trust Co., j 
Hayden Johnson and Percy H. Russell, trustees, and cause citation 


Equity. No. 22483. 




MEtiVlLtE t). li)T 

\ 

to be issued to Melville D. Hensey and Frederick Mertens and 
Park Agnew, trading as Mertens and Agnew, as appellees. 

HAYDEN JOHNSON, 
Solicitor for Appealing Defendants, 

71 In tbe Supreme Court of the District of Columbia. 

Melville D. Hensey bt al, ) 

vs. > No. 22483. In Equity. 

The Mercantile Trust Co. et al. J 

The President of the United States to Melville D. Hensey and 
Frederick Mertens and Park Agnew, trading as Mertens and 
Agnew, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the 
; cause therein under and as directed by the rules of said court, pur- 
i suant to an appeal filed in the supreme court of the District of 
[ Columbia on the 24th day of December, 1901, wherein The Mer- 
! cantile Trust Co., Hayden Johnson and Percy H. Eussell, trustees, 
are appellants and you are appellees, to show cause, if any there be, 
why the decree rendered against the said appellants should not be 
corrected and why speedy justice should not be done to the parties 
in that behalf. 

Witness the Honorable Edward F. Bing- 
Seal Supreme Court ham, chief justice of the supreme court of the 
of the District of District of Columbia, this 24th day of Decem- 
Columbia. her, in the year of our Lord one thousand 

nine hundred and one. 

I JOHN R. YOUNG, aerA 

Service of the above citation accepted this 30 day of Dec., 1901. 

BIRNEY & WOODARD, 

Attorney for Appellee-. 

72 Memorandum. 

December 30,1901.—Appeal bond filed. 

i 

73 Stipulation as to Composition of Record. 

Stipulation as to composition of transcript. 

Filed January 10,1902. 

In the Supreme Court of the District of Columbia. 

Melville D. Hensey et al. 1 ^ 

vs. V Equity. No.. 22483. 

The Mercantile Trust Company et al. ) 

Stipulation. 

It is hereby stipulated and agreed between counsel for the com¬ 
plainants and defendants hereto that the transcript of record to be 
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submitted to the Court of Appeals in the appeal prayed in the above- 
entitled cause shall consist of the following papers filed in this cause: 

1. The bill of complaint. 

2. The contract between William S. Jones and Melville D. Hen- 
sey and the schedule annexed thereto (Complainants’ Exhibit B). 

3. The bond of William S. Jones to Melville D. Hensey (Com¬ 
plainants’ Exhibit C). 

4. The deed of trust of Melville D. Hensey to Russell and John¬ 
son (Complainants’ Exhibit E). 

5. Letter of Percy H. Russell to Melville D. Hensey (Complain¬ 
ants’ Exhibit H). 

6. The answer of the defendants The Mercantile Trust Company. 
Russell and Johnson. 

7. The bond of M. D. Hensev to Warren and Rheem'. 

8. The agreement between Warren and Rheem-and Melville D. 
Hensey. 

9. The first paragraph of the specifications for the buildings in 
question, being as follows : 

“ Specifications.—For material to be furnished and labor 

74 to be performed in the erection and completion of twenty-one 
residences, to be located on Washington Heights, on Belmont, 

Kalorama, California, and Vermont avenues, respectively, for Mr. 
Melville D. Hensey, to be built according to plans and elevations 
and detail drawings, and these specifications prepared by M. D. 
Hensey, architect, but under the supervision of an architect to be 
appointed by Bates Warren, said architect appointed to take entire 
charge.” 

10. Letter of Bates Warren of April 19,1901, appointing William 
J. Palmer architect (Defendants’ Exhibit P). 

11. Certificate of William J. Palmer as to the completion of houses 
(Defendants’ Exhibit G). 

12. Order of dismissal as to defendants Warren and Rheem. 

13. Pro confesso against all defendants. 

14. Vacation of pro confesso as to defendant The Mercantile Trust 
Company. 

15. Stipulation, endorsed on the back of defendants’ answer, as to 
the vacation of pro confesso against the defendants Russell and John¬ 
son. 

16. Stipulation as to certain facts and that the hearing had 
might be considered the final hearing upon bill and .answer. 

17. Decree. 

18. Order of severance. 

19. Order fixing appeal bond. 

20. Order for appeal. 

21. Citation to Mertens and Agnew and Melville D. Hensey as 
appeallees. 

75 22. Appeal bond. 

(Signed) BIRNEY & WOODARD, 

Attorneys for Complainants. 

“ HAYDEN JOHNSON, 

JOHN RIDOUT, 

Attorneys for Defendants, 
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76 United States of America, ! 

District of Columbia, j 

Supreme Court of the District of Columbia.- 

I, John E,. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
75, inclusive, to be a true and correct transcript of the record, as 
per stipulation of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 22483, equity, wherein Melville D. 
Hensej et al. are complainants and The Mercantile Trust Company, 
a corporation, et al. are defendants, as the same remains upon the 
files and of record in said court. 

In testimony whereof I hereunto subscribe 
Seal Supreme Court my,name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 8th day of February, A. D. 1902. 

JOHN E. YOUNG, Clerk. 

t 

Endorsed on cover : District of Columbia supreme court. No. 
1180. The Mercantile Trust Co. et al., appellants,/ys, Melville D. 
Hensey et al. Court of Appeals, District of Columbia.. Filed Feb. 
12,1902. Eobert Willett, clerk. 
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AI»R.IIL. lOOS. 

No. 1180. 


THE MERCANTILE TRUST GO., HAYDEN JOHNSON AND 
PERCY H. RUSSELL, TRUSTEES, APPELLANTS, 

vs. ' 

MELVILLE D. HENSEY AND FREDERICK MERTENS AND 
PARK AGNEW, TRADING AS MERTENS & AGNEW. 

FILED MAT 6, 1902. 



In the Court of Appeals of the District of Columbia. 


The Mercantile Trust Co., Hayden' 
Johnson, and Percy H. Russell, Trus- 
tees, Appellants, V 

m. 

IMelville D. Hensey et al. 


1180. April Term, 
1902. 


It is hereby stipulated that the schedule annexed to the contract 
between William S. Jones and Melville D. Hensey, forming part. 
Complainants’ Exhibit‘‘B,” which was omitted from the transcript 
of record and which has been filed in this court, shall be printed 
as part of the record herein with the same affect as if originally inr 
eluded therein. 

A. A. BIRNIY, 

Att^y fon* Appellee. 
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Schedule of Payments, 

Under the agreement between Melville B. Hensey and William 
S. Jones, dated the 24th day of January, 1900, and referred to in 
said agreement and made a part thereof. Showing the manner in 
which, the time and amounts in which the sum of $89,250, the con¬ 
tract price mentioned in said agreement, is to be advanced by the 
said Melville D. Hensey, or his order to said William S. Jones, or 
his order. 

The said sum of $89,250.00 is to be paid by the party of the first 
part to the party of the second part, or his order, in the manner as 
follows, that is to say : The sum of $65,214.00 is to be paid in cash 
as hereinafter set out and the sum of $21,336.00 of the said contract 
price is to be paid in second-trust notes secured by a blanket deed of 
trust on lots 30, 31, 32,33 and 35 in block 3 and lots 28,29,31,33 and 
34 and 35 in block 6 of Seymour W- Tulloch’s et al. subdivisions of 
lots in Washington Heights, said notes being signed by Melville 
B. Hensey to the order of Edward S. Bond, and endorsed, by said 
Edward S. Bond, without recourse, subject to first deeds of trust as 
follows, to wit: $8,000.00 on each of lots 34 and 35 in block 6, 
$7,500.00 on each of lots 28, 29, 31 and 33 in block 6; $7,000.00 on 
each of lots 30, 31, 32, 33 and 34 in block 3, as hereinafter set out, 
and twenty-seven hundred dollars of said contract price is to be 
paid by an equity in house to be erected on lot 27 in block . 6 of 
said subdivisions, which said lot, together with the improvements 
thereon, is to be deeded to the said William S. Jones, or to such per¬ 
son or persons as he may direct, when all of the said houses are fully 
completed in accordance with the agreement ; said house to be deeded 
free and clear of all encumbrances and liens, except the first deed of 
trust, of $7,500.00. The aforesaid sum of $65,214.00 to be paid in 
cash is to be paid as follows, that is to say: 

First payment. When the brick-work is topped .out qu said 21 
houses, the sum of $3,000.00. 

Second payment. When the roofs are on, the tinning and tiling 
work done in the said 21 houses, the sum of $400.00 per house. 

Third payment. When the said 21 houses are ready for plaster¬ 
ing and all plumbing work roughed in, the sum of $500.00 per 
house. 

Fourth payment. When the said 21 houses are lathed and brown- 
coated, the sum of $300.00 per house. 

Fifth paj'ment. When the said 21 houses are white-coated, the 
sum of $200.00 per house. 

Sixth payment. When the said houses are trimmed out, all stair- 
work finished and all plumbing finished in said 21 houses, lihe smn 
of $800.00 per house. 

And the balance • of said sum of $65,214.00, to wit, $16,014.00, 
when said houses are fully completed in accordance with the said 
agreement, and the plans and specifications prepared therefor. 

The aforesaid second-trust notes, amounting to the sum of $21,336.00, 





are to be distributed as the work progresses, as follows : that is to 
say, the same are to be turned over to Haydeh jobnson, Percy H, 
Russell and Bates Warren, to be by them deliVered as the same are. 
required to pay for materials to be supplied forsaid 21 houses 
in proportionate amounts to the value of the material for which 
they are givem 

The sum of 12,700.(50 is to be paid by an equity in the aforesaid 
house to be erected on lot 27 in block 6 of the said subdivi^on, 
when all of said houses are fully completed in aGcordanee with said 
agreement, and the plans and specifications prepared therefor^ which 
house is to be deeded as aforesaid* 

The foregoing shall constitute the manner, time and kind in 
which the contract price of |89,250.00 is to be paid by the said Mel¬ 
ville D. Hensey, or his direction, to the said Wiiliam S* Jones, or 
his order, anything in the annexed agreement contrary notwith¬ 
standing. 

In witness whereof, this schedule of palyments is hereby signed 
and sealed by the said Melville D. Hensey and William S. Jo on 
the 24th day of January, 1900. 

MELVILLl D. 

WM. S. 

Approved. 

P. H. RUSSELL, Agent 
HAYDEN JOHNSON, 

Att^y for Mercantile Trust Co, . 

of Pittsburgf Pemfisylvcmm. 

[Endorsed:] No. 1180. The Mercantile Trust Go., Hayden John¬ 
son, et al,, trustee, appellants, vs. Melville D. Hensey a?. Addition 
to record per stipulation of counsel. Court of Appeals, District of 
Columbia. Filed May 6,1902. Robert Willett, clerk. 








